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THE LEGAL EFFECTS OF RECOGNITION 


By MARSHALL BRowN 


Of the Board of Editors 


No branch of international law has been so badly misunderstood and 
needlessly confused as that of the recognition of new states and new govern- 
ments. Recognition has been the football of diplomats who have made it 
mean anything that suited their purpose. It has certainly been grossly 
abused as a weapon of diplomatic pressure and intervention. It has in 
many cases proved to be an insoluble puzzle to the courts whose decisions 
have been sometimes conflicting and confusing. It has been a plaything for 
the political scientists who have taken delight in posing abstract problems 
of a theoretical nature. 

There is need for a fresh realistic approach to this subject, unencumbered 
by diplomatic subterfuges or legal fictions. Our objective is to determine 
what, if any, are the legal effects of recognition. We will consider the dip- 
lomatie precedents, the theories of political scientists and international law 
publicists, and the decisions of judicial and arbitral tribunals. 

In defining recognition, we must realize that no definition is of much 
value except as the result of a thorough exploration of the subject. To de- 
fine is to limit, to restrict, and prejudge the whole field of investigation. 
However, for the purpose of this investigation, we may content ourselves 
with a loose definition of recognition as meaning ‘‘the determination of the 
nature and the extent of the relations between States.’’** De jure recogni- 
tion means full, complete recognition. It does not refer to the legality of 
the recognized government. De facto recognition means the situation 
created by the continuance or the establishment of diplomatic relations 
with a new government, irrespective of its origin. 

Much of the confusion concerning recognition has been due to the in- 
evitable difficulty, inherent in all controversial matters, of agreeing on the 
major premises. There must be an agreed-upon basis for discussion, a fixed 
point of departure. Most unfortunately, owing to the current disillusion- 
ment and general confusion concerning the very nature and the functions 
of international law, it is not easy to establish such major premises. In at- 
tempting to do so my purpose is simply to state the principles which have 
guided me in my investigation of the problem of recognition. 

We should, first of all, define the function of law. In its simplest terms, 
it is “the protection of interests.’’ Lorimer has defined law as being essen- 


*Italies throughout are by the author. 
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tially, ‘‘The Science of Relations. . . . The juridical unity of humanity,’ 
and he adds that as a result of this same unity, there exists ‘‘the coincidence 
of human interests as the final lesson of political economy.’’? 

When we ask what are the interests which concern international law, we 
must recognize at the outset that they are in reality those of human rela- 
tionships. The final object of the law of nations is not the protection of the 
impersonal interests of juridical entities termed states, governments, or 
sovereigns. It is the protection of the ordinary common interests of peo- 
ples. When Grotius wrote his great work on international law, he was not 
thinking simply of the rights of kings, but of the rights of peoples. He was 
expounding the law inter gentes, inter populos. He found in the Jus Gen- 
tiwum, which was the original source of private international law, the origins 
of what is now known as public international law. This law has not been 
created by sovereign edicts or by international legislation. It has arisen 
naturally out of the intercourse of peoples and nations. For example, when 
a sailor was shipwrecked, or traders in foreign lands found themselves in 
difficulties, their own nations could not fail to be concerned. This inevi- 
tably created official contacts, negotiations, and the recognition of mutual 
rights between nations. 

Curiously enough, in the earliest beginnings of such intercourse, foreign- 
ers trading with, or residing in, other lands, notably in Egypt, Turkey, and 
Japan, were accorded special and extensive rights of residence and immu- 
nities from local jurisdiction through the system termed ‘‘extraterritorial- 
ity.’’ They enjoyed the privilege of the administration of their own laws 
under the authority of their consuls and diplomats. In such simple ways 
the rudiments of international law gradually expanded into a great body 
of usages and customs that became legally recognized, very much as the 
law merchant of England became recognized by the common law. The 
exigencies of civil war compelled the evolution of rules of insurgency and 
belligerency involving this very question of recognition. In like manner 
the whole procedure of the extradition of criminals between nations had its 
origins in the exigencies of international intercourse. 


The law of nations is a natural growth which has been evolved ex neces- 
sitate juris. Jurists of distinction even maintain that true law as a science 
is ‘‘self-created,’’ that there is a logic in all human relationships which 
compels the acknowledgment of certain basic principles. We must not al- 
low the fact of the gross violations of the law of nations during the past 
forty years and more to foster either scepticism or ignorance. It is a simple 


proposition that the fact of the presence of criminals in a community, 
whether of a state or in the community of nations, does not imply the ab- 
sence of law. It merely means that administration of the law for the time 
being is impeded or suspended. Punishment for the violation of law 1s 


1 Revue de Droit International (1884), Vol. XVI, p. 333. 
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quite distinct from the reason and the virtue of law itself. In the case of 
international law, while its sanctions have been inadequate, nevertheless, it 
has been generally respected and applied in long periods of peace. Its 
basic sanction has been simply and effectively ‘‘the desire for reciprocity 
and the fear of retaliation.’’ It has been a good ‘‘Rule of the Road’’ which 
the peoples of most nations have respected for their mutual convenience. 
This basic sanction is the silent policeman that controls international traffic 
in normal times. The free peoples of the world would distrust and even 
defy a supra-national policeman serving an international dictatorship. 
Another basie principle is that the law of nations rests upon the free con- 
sent of peoples. It is not a code imposed by a supra-national authority. 
The peoples of the world are entitled to the utmost respect for their own 
laws and institutions. They may not be subjected to arbitrary control 
without danger to international peace. There are many who advocate some 
form of world government enforcing a ‘‘World Law.’’ This may be the 
ultimate ideal of international society, though it presents obvious difficulties 
and objections. We must recognize, because of the lack of any basic under- 


standing between peoples concerning legal rights and obligations, that no 


freedom-loving peoples will ever delegate supreme authority without re- 
serving the right of political protest or judicial redress against govern- 
mental interference and injustice. In the present stage of social evolution 
throughout the world, it is quite evident that peoples have no common 
standards of democracy, of political institutions, of economics or of social 
welfare. Until a world government with supreme powers to impose and 
enforce a supra-national law is created, we must acknowledge that inter- 
national law depends on the free consent of peoples. Neither the League of 
Nations nor the present United Nations could possibly alter the fact that 
the sovereign free independent nations of the world are unwilling and un- 
able to consent to the imposition by a supra-national authority of laws that 
may be opposed to their own national interests. The evolution of human 
society in the direction of the development of man’s noblest qualities can- 
not safely be subjected to arbitrary dictatorial control. 

Another basic principle is the major premise that the function of recog- 
nition is a voluntary, free, political, diplomatic function. There is no su- 
preme law, no legal compulsion to constrain any government to accord or 
refuse recognition. The only compulsion is the compulsion of the logic of 
the facts inherent in each situation. 

The fourth basic principle underlying the problem of recognition is that 
the judiciary, under any democratic system of government, has a function 
quite separate and different from that of the executive. This function is to 
protect human interests. The court does much more than decide an issue; 
it applies accepted principles of law that are inherent and latent in all hu- 
man relationships. While it is obvious that the courts must keep out of 
polities, it is just as obvious that the executive must not interfere with the 
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course of justice. There should never be a denial of justice through the 
failure of the courts to act. Courts exist solely for ‘‘the distribution of 
justice.’’ 

The subject of recognition has been unfortunately obscured by political 
and diplomatic considerations. Recognition has been delayed, refused, or 
granted for reasons not usually of a legal nature. It has frequently been 
used as an instrument for intervention. During the first World War, rec- 
ognition was accorded to Poland and Czechoslovakia by France, Great 
Britain, and the United States before these new political entities actually 
existed as independent governments or states. Germany similarly recog- 
nized Lithuania for war purposes. De facto, ‘‘provisional,’’ ‘‘limited’’ or 
‘‘econditional’’ recognitions were granted in the instances of Esthonia, 
Latvia, Georgia, and Armenia pending the determination of their definite 
international status. Great Britain denied formal recognition to the Pro- 
visional Government of Northern Russia, though conducting negotiations 
with its representatives in London for military codperation against the 
Soviet Union.? 

The problem of the recognition of the Soviet Union presented many diffi- 
culties, legal as well as political. Economic considerations would seem to 
have been, in most instances, the determining factor in according recogni- 
tion. Commercial agreements were signed with the Soviet Union by Great 
Britain and by France, which had the effect of a qualified recognition that 
greatly puzzled the courts. M. Krassin was received by the British Gov- 
ernment as the representative of ‘‘a state government of Russia’’ and ‘‘ex- 
empt from the process of the courts,’’ though it was expressly denied that 
the Soviet Government had been officially recognized. The United States 
Government likewise, while refusing to recognize the Soviet Union, never- 
theless entered into direct communication with it, was a co-signatory of the 
Kellogg Pact, and joined with it in international conferences. It expressly 
denied, however, that in signing the International Sanitary Convention 
there was any implication of the recognition of the Soviet Government 
which was also a signatory. 

A eurious situation arose in Peking when the Soviet Government de- 
manded possession of the old Russian Legation compound, which was actu- 
ally in the custody of the United States Legation. The American Minister, 
in delivering the keys to the Russian Legation, disclaimed any intention on 
the part of the United States Government to recognize the Soviet Union. 

Interesting and puzzling complications respecting recognition have been 
presented by the admission into the League of Nations, and into the United 
Nations, of states not yet recognized by some of the Members of these organ- 


2 See lectures by Erich, ‘‘ Naissance et Reconnaissance des Etats,’’ Académie de Droit 
International, The Hague, 1927. 

8 See Gemma, ‘‘Les Gouvernements de fait,’’ Académie de Droit International, The 
Hague, 1924, p. 375. 
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izations, notably in the case of the new state of Albania after the first 
World War, and now in the admission of the Russian Ukraine, which can 
hardly be described as an independent nation. It has been generally held 
that the presence of non-recognized states and governments in the United 
Nations is to be regarded as a special conventional arrangement that does 
not imply full recognition by other Members.‘ 

The problem of recognition has naturally been of immediate and great 
concern to the Republics of the Western Hemisphere, where changes in gov- 
ernments have been frequent and have presented serious diplomatic diffi- 
culties, notably in the case of Mexico and Nicaragua during the Adminis- 
tration of President Wilson. Frequent revolutions which did great eco- 
nomic harm and demoralized the relations of many of these republics were 
naturally of concern to the United States Government. President Wilson, 
in his devotion to democratic principles, endeavored to fortify the institu- 
tion of democracy. In the case of the government of General Huerta in 
1914, as well as of other revolutionary changes in Nicaragua, El Salvador, 
and Costa Rica, Wilson enunciated the doctrine of ‘‘not according recogni- 
tion or support to any government which might establish itself unless it 
demonstrated clearly that it was elected by legal and constitutional 
means.’’ 5 

This Wilson Doctrine, while supporting constitutional governments in 
power, actually meant intervention in denying to a people the right to 
choose their own government by whatever means at their disposal. The rec- 


ognizing government arrogated to itself the privilege of determining 
whether a new government was de jure, namely, the decision by a foreign 
Power of internal, sovereign, constitutional matters. The Wilson Doctrine 
was in harmony with the declaration of Dr. Tobar, former Minister of For- 
eign Affairs of Ecuador: 


The American Republics for the sake of their good name and credit, 
apart from other humanitarian or altruistic considerations, should 
intervene indirectly in the internal dissensions of the Republics of the 
Continent. Such intervention might consist at least in the non-recog- 
nition of de facto, revolutionary governments created contrary to the 
constitution.® 


This doctrine of ‘‘legitimacy,’’ so strongly reminiscent of the Holy Alli- 
ance, was definitely reversed by the Hoover Administration. In comment- 
ing on the unfortunate effects of the Wilson Doctrine on relations between 
the United States and Mexico, Secretary of State Stimson said: 


*See Malbone W. Graham, The League of Nations and the Recognition of States 
(Publication of University of California). 

> Foreign Relations of the U. 8., 1913, p. 7. 

* See Larnaude, ‘‘ Les Gouvernements de fait,’’ Revue Générale de Droit International 
Public (1921), p. 498. 
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Although Huerta’s government was in de facto possession, Mr. Wil- 
son refused to recognize it, and he sought through the influence and 
pressure of his great office to force it from power. . . . In his sym- 
pathy for the development of free constitutional institutions among 
the people of our Latin American neighbours, Mr. Wilson did not dif- 
fer from the feelings of the great mass of his countrymen in the United 
States, including Mr. Jefferson and Mr. Adams, whose statements I 
have quoted; but he differed from the practice of his predecessors in 
seeking actively to propagate these institutions in a foreign country by 
the direct influence of this Government and to do this against the de- 
sire of the authorities and people of Mexico. 

The present administration has refused to follow the policy of Mr. 
Wilson and has followed consistently the former practice of this Gov- 
ernment since the days of Jefferson. As soon as it was reported to us, 
through our diplomatic representatives, that the new governments in 
Bolivia, Peru, Argentina, Brazil, and Panama were in control of the 
administrative machinery of the state, with the apparent general ac- 
quiescence of their people, and that they were willing and apparently 
able to discharge their international and conventional obligations, they 
were recognized by our Government.’ 


The policy laid down by Jefferson was concisely expressed in a letter to 


Pinckney, as follows: 


We certainly cannot deny to other nations that principle whereon 
our own Government is founded, that every nation has a right to gov- 
ern itself internally under what forms it pleases, and to change these 
forms at its own will; and externally to transact business with other 
nations through whatever organ it chooses, whether that be a king, 
convention, committee, president, or whatever it be.® 


The United States thus finds itself in accord with the policy laid down 
by the Mexican Government in the statement now known as the Estrada 
Doctrine issued by the Mexican Secretary of Foreign Relations, Seior Don 
Genaro Estrada, on September 30, 1930: 


After a very careful study of the subject [recognition], the Govern- 
ment of Mexico has transmitted instructions to its Ministers or Chargés 
d’Affaires in the countries affected by the recent political crises, in- 
forming them that the Mexican Government is issuing no declarations 
in the sense of grants of recognition, since that nation considers that 
such a course is an insulting practice and one which, in addition to the 
fact that it offends the sovereignty of other nations, implies that judg- 
ment of some sort may be passed upon the internal affairs of those na- 
tions by other governments, inasmuch as the latter assume, in effect, 
an attitude of criticism, when they decide, favorably or unfavorably, 
as to the legal qualifications of foreign régimes. 

Therefore, the Government of Mexico confines itself to the main- 
tenance or withdrawal, as it may deem advisable, of its diplomatic 
agents, and to the continued acceptance, also when it may deem ad- 


7 Address before the Council on Foreign Relations, New York City, Feb. 6, 1931. 
8 Published Works of Jefferson, Vol. III, p. 500. 
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visable, of such similar accredited diplomatic agents as the respective 
nations may have in Mexico; and in so doing, it does not pronounce 
judgment, either precipitately or a posteriori, regarding the right of 
foreign nations to accept, maintain or replace their governments or 
authorities. 

There have been interesting examples of joint recognition by several gov- 
ernments. The best known example is that of the admission of Turkey into 
the family of nations by the Treaty of Paris in 1856, signed by Great 
Britain, Russia, and Italy. This joint recognition naturally provokes the 
inquiry whether prior to this time, Turkey had existed as a member of the 
family of nations with the rights and obligations of international law. In 
spite of the unsatisfactory rule of sultans for centuries and the limitations 
imposed by the system of extraterritoriality, Turkey enjoyed diplomatic 
and treaty relations with many nations. This act of recognition by the 
Treaty of Paris was therefore little more than a polite gesture. During the 
negotiations for the settlement of the Chaco dispute between Paraguay and 
Bolivia, the mediating Powers meeting in Washington resolved, ‘‘to work 
together when the moment came for Recognition (of the revolutionary 
Governments in Paraguay and Bolivia), said action depending upon the 
acceptance of the Chaco Protocol.’’ Upon the acceptance of this Protocol 
by both the governments of Paraguay and Bolivia, the conference of the 
mediating Powers decided to extend recognition. 

Another instance of concerted recognition occurred in 1914, when a con- 
ference of the three Republics of Argentina, Brazil, and Chile met at Niag- 
ara Falls to seek an agreement for the establishment of a provisional régime 
in Mexico which might be recognized by the United States, in place of the 
Huerta régime. This was followed by the Conference on Mexican Affairs, 
which met in Washington in 1915, of representatives from the Argentine, 
Bolivia, Brazil, Chile, Guatemala, Uruguay, and the United States, to de- 
termine the nature of the government which should be recognized in Mex- 
ico. Later on, after a careful and impartial consideration of all the cireum- 
stances, they unanimously decided to recommend separately to their respec- 
tive governments that the government of General Carranza should be ree- 
ognized as the ‘‘Government de facto.’’ 

Still another interesting example of concerted action was that of the 
Conference in Cannes in 1922 to determine the conditions which the ‘‘ Prin- 
cipal Allied Powers’’ of Europe should impose in according recognition to 
the Soviet Union. The subsequent Conference of Genoa decided that they 
would not recognize the Soviet Union unilaterally pending a final decision 
by the Conference. Incidentally, it may be noted that during this Confer- 
ence, the German Government secretly entered into an arrangement with 
the Soviet Union for its recognition. 

The most striking example of concerted recognition is to be found in the 
measures adopted by the twenty-one American Republics for the defense 


®This JouRNAL, Supp., Vol. 25 (1931), p. 203. 
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of the Western Hemisphere during the second World War. It should be 
noted that the Government of Guatemala in the Conference of Mexico 
which preceded the San Francisco Conference, had already proposed a lex 
specialis as an exception to the law of non-intervention, that ‘‘the American 
Republics should abstain from granting recognition and maintaining rela- 
tions with anti-democratic régimes which might be established in any of the 
countries of the Continent.’’ The Government of Chile, at the San Fran- 
cisco Conference, proposed a similar formula to the effect that ‘‘No state 
without common international agreement may recognize a de facto govern- 
ment until it demonstrates that it complies with its international obligations 
and is determined to return to normal democratic institutions.’’ 

The Emergency Advisory Committee for Political Defense of the Conti- 
nent adopted on December 24, 1943, a resolution (No. XXII) recommending 


to the American Governments which have declared war on the Axis 
Powers or which have broken relations with them, that during the ac- 
tual World War they should not proceed to the recognition of a new 
government established by force before consulting among themselves 
for the purposes of determining whether said government complies 
with the inter-American agreements for the defense of the Continent, 
or before effecting an inter-change of information regarding the cir- 
cumstances which brought about the creation of said government.?° 


This recommendation was applied to the violent changes of governments 
in the Argentine, Bolivia, Ecuador, El Salvador, Guatemala, Haiti, Nica- 
ragua, and Venezuela. It is to be noted in passing that the exchange of in- 
formation and opinions prescribed by the Committee on Defense continued 
even after the expiration of the World War." However, this proceeding 
may be considered as exceptional and justified by the circumstances of the 
war in which so many nations of the Continent found themselves involved. 
There is no doubt that many of these circumstances persisted even after 
the end of the war. This exceptional procedure was of the nature of col- 
lective intervention without precedent in inter-American relations. 

Concerted action of this unusual nature can only be justified as a war 
measure, a special arrangement between a group of Powers, irrespective of 
the accepted procedure in international law as, for example, in special 
agreements between the Republics of Central America. We are concerned 
only with the larger problem of recognition as applied in the normal inter- 
course of nations. 

From these diverse instances of concerted action we may deduce two gen- 
eral conclusions. One is that the recognition of a new state or a new gov- 
ernment is of general and mutual concern, and that unilateral action may 
embarrass other nations which, for various reasons, whether wise or proper, 
may prefer to withhold recognition. Nevertheless, we must recognize as a 


10 See Second Annual Report of Emergency Advisory Committee, p. 79. 
11 Ibid., p. 16. 
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second conclusion that in every instance, with the exception possibly of cer- 
tain conventions, such as the Treaty of Paris in 1856 and the Treaty of Ver- 
sailles in 1919, each nation reserves complete freedom of decision whether 
its own interests are best served by the granting or the withholding of rec- 
ognition. This holds true, as has already been intimated in the case of the 
League of Nations and of the United Nations, where the participation of 
non-recognized governments creates certain common relations within the 
ambit of the Organization. Outside of the Organization, the accepted prac- 
tice of separate recognition, or of the maintenance or suspension of diplo- 
matie relations, continues. There is no doubt that the contacts within the 
Organization do not result in recognition, if the clear intention to accord it 
is lacking. The participation as a Member without doubt presupposes a 
certain measure of relations but they do not have to be direct or general; 
recognition is not implied in such contacts. Jules Coucke, commenting on 
the discussion in the Assembly of the League of Nations concerning the 
status of Albania, states: ‘‘On peut concluire implicitement de cette discus- 
sion que l’Assemblée n’entend pas faire dépendre l’admission d’une re- 
connaissance de jure préalable des Membres de la Société.’’ 

There exists considerable literature by political scientists concerning the 
nature and effects of recognition. The subject certainly lends itself to spec- 
ulation, though once embarked on this sea one may find oneself lost in un- 
realistic arguments of a specious nature. For example, there has been much 
discussion concerning the qualifiations necessary to warrant the recognition 
of a new state. Are the size of a given territory and the number of inhabi- 
tants essential factors in according recognition—as, for example, in the case 
of the little Republic of San Marino in Italy? Of special importance has 
been the question of the ability of a new state or a new government to com- 
ply with its international obligations. It has been objected with reason 
that recognition should be withheld from any nation which either deliber- 
ately or involuntarily fails to fulfill all its international duties. A very 
interesting problem was presented by the Soviet Union which demanded 
and received recognition, although it had not accepted the general princi- 
ples of international law. By recognition the other Powers conceded that 
the Soviet Union should be admitted to the rights of international law, 
though it evinced no intention to respect the rights of other nations under 
the accepted usages of international law. 

Other subjects which have intrigued the political scientists have been 
whether recognition may be provisional or conditional, whether it is retro- 
active in effect, or whether it is irrevocable. One theory, which has been 
stoutly maintained by such eminent political scientists as Hans Kelsen, is 
that recognition de jure, meaning full, complete recognition without reserva- 
tions, has the effect of creating and establishing rights for the recognized 


12** Admission dans la Société des Nations et Reconnaissance de Jure,’’ Revue de 
Droit International et de Législation Comparée (1921), p. 321. 
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state which cannot exist prior to recognition. Kelsen even draws a subtle 
distinction between the recognition of a de facto situation which merely ac- 
knowledges its existence, and recognition which has a ‘‘constitutif’’ effect, 
namely, confers legal rights.1* Problems of this nature certainly deserve 
eareful consideration, but we are more concerned with problems of an im- 
mediate practical nature than with theoretical speculations. In the pursuit 
of this end we find light in recent judicial and arbitral decisions by national 
and international tribunals. 

The confusion of thought concerning recognition revealed in diplomatic 
precedents has likewise been reflected in court decisions. The courts in the 
United States, in Great Britain, and—to a lesser extent—in France, have 
indicated a fear amounting almost to an obsession lest the judiciary, in cases 
involving recognition, should trespass on what was imagined to be the spe- 
cial prerogative of the executive branch of government. Judges have had 
more concern to spare the executive embarrassment than to protect the 
legal interests of private individuals, or of foreign states where sovereign 
interests were involved. The administration of justice has too often been 
subordinated to political considerations; judicial independence has been im- 
paired; and a serious misunderstanding of the essential nature of the rela- 
tions between the peoples of different nations has been fostered. The courts 
have plainly failed in some instances to understand the function and effects 
of recognition, as well as the limitations imposed by the demands of simple 
justice, on the exercise of this function by the executive. Palpable judicial 
absurdities which have involved the miscarriage of justice have resulted 
from this attitude of undue deference on the part of the judiciary towards 
the executive. In one instance the widow of an American citizen who died 
in Mexico was denied by an American court the right to serve as executrix 
because she had been designated by a Mexican court during the existence 
of a de facto régime which had not been recognized by the United States 
Government! 

In another ease, the Soviet Government was not allowed to appear in court 
to prevent the disbursement of Russian funds which had been deposited in 
a New York bank. In still another case, funds belonging to the Russian 
state were turned over by an American court to a minor functionary for- 
merly in the employ of the government of the Czar long after it had ceased 
to exist! ?° Although the Soviet Union had been recognized by the French 
Government, the court found it necessary to revive artificially a Russian 
corporation which had been dissolved by Soviet law, a process which was 
aptly called ‘‘reviving a mummy.’’** In a British case involving the con- 


13 Lectures at the Hague Academy of International Law, 1932, Vol. IV. 

14 Pelzer v. United Dredging Co., 118 Mise. Rep. 210, 195 N. Y. S. 675. 

15 Russian Government v. Lehigh Valley R. R. Co., U. S. Dist. Ct., N. Y. (1919), 293 F. 
133; Hudson’s Cases on International Law, p. 70. 

16 Banque Industrielle de Moscou v. Banque Russe pour le Commerce et 1’Industrie, 
Trib. civ. Seine, May 20, 1921, 50 Clunet 533. 
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fiseation of private property by the Soviet Government, the court was com- 
pelled to reverse a former decision by reason of the retroactive effect of de 
jure recognition.** 

Owing to different juristic norms prevailing in countries which had al- 
ready recognized the Soviet Union, judicial redress of varying degrees 
could be obtained in one country although denied in another. The same 
facts were subjected to utterly varying interpretations according to the 
forum loci. In countries where recognition was denied or refused, the 
courts were placed in the embarrassing situation either of failing to pro- 
tect Russian private and public interests, or of being constrained to render 
decisions which logically would be reversed following the recognition of the 
de facto government in Russia. 

It should suffice for our present purpose merely to note the judicial con- 
fusion created by the failure to understand the nature and the underlying 
principles of recognition. In spite of this unfortunate situation, however, 
the problem of recognition is not as hopelessly complicated as might first 
appear. The subject has seriously preoccupied both publicists and jurists 
who have sought conscientiously to clarify the problem. Some judges have 
had the courage to sail out on the badly charted sea of legal precedents in 
order to find a safe and navigable course for the administration of justice. 
The absurdities, the paradoxes, and the gross injustice of some of the cur- 
rent fallacies concerning recognition have been intimated. The underlying 
principles which should control the function of recognition have, however, 
been adumbrated in certain recent court decisions. Without attempting to 
reproduce the mass of facts laboriously gathered by jurisconsults, or even 
to give a résumé of their arguments, we may venture to indicate the main 
principles which seem to underlie and control the function of recognition. 
If these principles compel acceptance by the force of their own logic, we 
may escape the necessity of attempting to reconcile the conflicting concepts 
of diplomats and political theorists, as well as the diverse practices of judi- 
cial tribunals. Once these major principles are agreed upon, their practical 
application would seem to be clear and to offer no serious difficulties. We 
are warranted by the existing confusion of thought on the subject and the 
resulting anomalies to make the effort to clarify the problem. 

The recognition of a new state naturally entails the recognition of a new 
government. The elucidation of the problem of the recognition of a new 
government cannot fail to throw light upon the problem of the recognition 
of a new state. The key to the whole problem of recognition is to be found 
in the decision of the United States Supreme Court in the case of Horn v. 
Lockhardt, arising out of the Civil War, which concerned certain acts per- 
formed under the Government of the Confederacy. The Court in this case 
observed that: 


17 Banque Internationale de Commerce de Petrograd v. Goukassov, Great Britain, 


L.R., [1923] 2 K.B. 682. 
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The existence of a state of insurrection and war did not loosen the 
bonds of society, or do away with civil government or the regular ad- 
ministration of the laws. Order was preserved, police regulations 
maintained, crime prosecuted, property protected, contracts enforced, 
marriages celebrated, estates settled, and the transfer of property regu- 
lated, precisely as in time of peace. No one, that we are aware of, seri- 
ously questions the validity of judicial or legislative acts in the insur- 
rectionary states touching these and kindred subjects, where they were 
not hostile in their purpose or mode of enforcement to the authority 
of the national government, and did not impair the rights of citizens 
under the Constitution.'§ 


The principle of ‘‘continuity’’ evoked in this case was admirably enun- 
ciated in a decision of the General Claims Commission of Mexico and the 
United States in the case of George W. Hopkins, an American citizen whose 
claim to the payment of postal money orders issued during the de facto 
régime of General Huerta was denied by the succeeding Mexican Govern- 
ment on the ground of the illegality of the acts of the Huerta government. 
In recognizing the validity of this claim, the Commission said, inter alia: 


Before considering the question of the validity or nullity of acts 
done by, or contracts entered into with a government administration 
of this character, it is necessary to state at once the impossibility of 
treating alike all acts done by such an administration or all transac- 
tions entered into by an individual with it. There seems to be a ten- 
dency both in jurisprudence and in literature to do so, to declare that 
all acts of a given administration, the legality of which is doubtful, 
must have been either valid or void. Facts and practice, however, 
point in a different direction. 

The greater part of governmental machinery in every modern coun- 
try is not affected by changes in the higher administrative officers. The 
sale of postage stamps, the registration of letters, the acceptance of 
money orders and telegrams (where post and telegraph are government 
services), the sale of railroad tickets (where railroads are operated by 
the Government), the registration of births, deaths and marriages, and 
even many rulings by the police and the collection of several types of 
taxes, go on, and must go on, without being affected by new elections, 
government crises, dissolutions of parliament, and even coups d’états. 
A resident in Mexico who cleans the government bureaux or pays his 
school fee to the administration does not and cannot take into consid- 
eration the regularity or even the legality of the present administration 
and the present congress; his business is not one with personal rulers, 
not one with a specific administration, but one with the government it- 
self in its unpersonal aspect. 

The difficulty of distinguishing between the government itself and 
the administration of that government arises at the point where the 
voluntary dealings and relations between the individual and the gov- 
ernment agencies administering the government for the time being 
assume a personal character in support of the particular agencies. To 
this class belong voluntary undertakings to provide a revolutionary 


1817 Wallace 570, 21 L. Ed. 657. 
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administration with money or arms or munitions and the like. But the 
ordinary agencies, departments, and bureaux of the government must 
continue to function notwithstanding its principal administrative of- 
fices may be in the hands of usurpers, and in such a case the sale and 
delivery to these necessary and legitimate agencies of supplies, mer- 
chandise, and the like, to enable the government itself in its unpersonal 
aspect to function is a very different transaction from one having for 
its object the support of an individual or group of individuals seeking 
to maintain themselves in office. The character of each transaction 
must be judged and determined by the fact of the particular case. 

A similar distinction arises in the field of international law. There 
are, On one side, agreements and understandings between one nation 
and another changing or even subverting its rulers, which are clothed 
with the character of a free choice, preference, and approval, and 
which obviously undertake to bear the risks of such a choice. There 
are, on the other hand, many transactions to which this character is 
alien. Embassies, legations, and consulates of a nation in unrest will 
practically continue their work in behalf of the men who are in con- 
trol of the capital, the treasury and the Foreign Office—whatsoever 
the relation of these men to the country at large may be. Embassies, 
legations, and consulates of foreign nations in such capital will prac- 
tically discharge their routine duties as theretofore, without implying 
thereby a preference in favour of any of the contesting groups or 
parties. International payments (for a postal union, ete.) will be re- 
ceived from such government; delegates to an international confer- 
ence will often be accepted from such government. Between the two 
extremes here also there is a large doubtful zone, in which each case 
must be judged on its merits. 

Facts and practice, as related to the Huerta administration in Mex- 
ico, illustrate the necessity of a cleavage in determining the validity 
or nullity of its acts. 

In the field of international relations the distinction is apparent. 
Where pre-existing relations with government agencies continued un- 
der such circumstances as not to imply either approval or disapproval 
of the new administration or recognition of its authority, these trans- 
actions must be treated as government transactions and binding on it 
as such rather than transactions had with a particular administration. 
The routine diplomatic and consular business of the nation continued 
to be transacted with the agencies assuming to act for the government 
and which were in control of the Foreign Office, the treasury, and the 
embassies, legations and consulates abroad. Even the United States, 
though placing its stamp of disapproval in the most unmistakable man- 
ner on the act of Huerta in usurping authority, kept the Embassy in 
Mexico City open for the transaction of routine business, entrusting it 
to a Chargé d’Affaires, and maintained its Consulates throughout Mex- 
ico. Such relations, so maintained were entirely impersonal; they con- 
stituted relations with the United Mexican States, with its Government 
as such, without respect to the status of the individual assuming to act 
for the Government.’® 


19 Hudson’s Cases on International Law, p. 155; this JouRNAL, Vol. 21 (1927), p. 161. 
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These two cases have been cited, not as being necessarily authoritative, 
but because they throw light on the essential continuity in the life of the 
state, irrespective of changes of governments or of alterations in the normal 
administration of civil affairs and justice. It would seem incontrovertible 
that there is substantially no interruption in the organic life of the com- 
munity under de facto governments. Marriages and divorces occur, chil- 
dren are born, wills are made, inheritances transmitted, property exchanged, 
contracts signed and executed, litigations carried on and settled, criminals 
tried and punished; in sum, human relations remain for the most part un- 
affected by political disturbances. The civil and military authorities exact 
obedience and codperation for the protection of the ordinary interests of 
the community. Contracts essential for the proper performance of the 
affairs of the community with a de facto government differ in no material 
respect from contracts made with a de jure government. Such contracts 
are those relating to schools, fire department, police department, highways, 
and the maintenance of the courts of justice. Whatever exceptions may 
seem necessary to safeguard the national patrimony, as, for example, the 
alienation of the national domain by a provisional government, are pri- 
marily to be decided by the courts, or in rare instances by arbitration. It 
would seem sufficient for our purpose to emphasize this basic principle of 
continuity in the external life of the state. 

The significance of the principle of continuity and the legal consequences 
which result from its application can only be fully understood by a consid- 
eration of the facts and realities of state life. The question presents itself, 


what happens within a state when changes in government occur, whether 
peaceably or by violence; when a de facto government like that of Crom- 
well, or that of the Soviet Union, holds power unopposed for a considerable 
period of time; or when rival factions variously denoted as insurgents, bel- 
ligerents, or local de facto governments contend for the control of the cen- 
tral government; or when there is a temporary dissolution of the central 


oe 


government and the internal life of the state is carried on by the 
mount,’’ ‘‘ascendant”’ forces of the local de facto governments? 
The solution afforded by the application of the principle of continuity is 
of the greatest significance in determining the nature and legal effects of 
recognition. The acceptance of the principle of continuity in the external 
relations of the state imposes logically the acceptance of another funda- 
mental principle, namely, the validity of the acts of the provisional de facto 
government. Although Cromwell’s government was denounced as an il- 
legal usurpation, no attempt was made after the Restoration to declare its 
acts null and void. Even the acts of local de facto governments in the exer- 
cise of the normal functions of civil administration—with reasonable limi- 
tations and exceptions—are to be considered valid. Thus, various acts le- 
gally consummated by the Paris Commune in 1871 were not questioned. 
‘Nature abhors a vacuum and so does law.’’ It is impossible to conceive of 


para- 
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an utter suspension and denial of human intercourse in civil society. The 
attempts of governments to create a legal vacuum by declaring null and 
void all acts of preceding de facto governments have been so much at vari- 
ance with facts and realities as to be absurd. Lord Canning once observed 
that to erect such a theory would be to assert the doctrine of ‘“‘the total 
irresponsibility of non-recognized governments.’’ The Supreme Court of 
the United States, as has already been indicated, felt constrained to recog- 
nize the validity of acts performed during the régime of the Confederacy. 
In the case of the Republic of Peru v. The Peruvian Guano Company, it was 
held: ‘‘If the de facto government thus recognized (by Great Britain) is 
displaced by a de jure government, an act of the latter repealing and de- 
claring void the legislative and executive acts of its de facto predecessor will 
not be binding upon the foreign state which had recognized the de facto 
government.’’*° To paraphrase this decision, it may be asserted that 
whether a de facto government be recognized as lawful or not either by a 
foreign government or by a succeeding government, the nature of its acts 
remains unchanged and their legal effects—with rare exceptions—continue 
to have validity. This incidentally explains still another fundamental prin- 
ciple, namely, the necessity of considering recognition as retroactive. The 
validity of such acts derives from the simple logic of the situation. At- 
tempts to declare these acts null and void are themselves null and void. 

It should be noted that the above decision was confirmed anew, in the 
Franco-Peruvian Arbitration, by the Permanent Court of Arbitration at 
The Hague in the case of the Compagnie Dreyfus. <A like decision was 


reached by Chief Justice Taft of the United States Supreme Court in his 
award in the Tinoco Arbitration Case between Great Britain and Costa 
Rica. In this case the restored Government of Costa Rica passed a ‘‘ Law 
of Nullities’’ invalidating all contracts between the de facto Tinoco govern- 
ment and private individuals. The United States Arbitrator said: ‘‘The 
question is, must his government | Tinoco’s| be considered a link in the con- 
tinuity of the Government of Costa Rica. I must hold that from the evi- 


9? 21 


dence the Tinoco Government was an actual sovereign government. 

The significance of the principle of continuity and validity of acts of de 
facto governments cannot be too strongly emphasized. The practical ap- 
plication of this principle leads irresistibly to highly significant conclusions. 

Having recognized the essential continuity of life within a state and the 
validity of the acts of succeeding governments, whether de facto or de jure, 
it is obvious that there is a similar continuity in the external relations of 
states. Abrupt and complete cessation of intercourse of peoples and nations 
is unimaginable. There can be no absolute international vacuum any more 
than there can be a vacuum within the state. If it were only by radio, there 
would still be intereommunication between nations. Even with the sus- 


20 Scott ’s Cases on International Law, p. 67. 
21 Tinoco Arbitration, 1924, this JouRNAL, Vol. 18 (1924), p. 147. 
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pension of postal service, there still exist clandestine means of correspond- 
ence. In spite of political revolutions and catastrophic alterations in goy- 
ernments, the relations of peoples and of governments as well are numerous. 
Vital contacts momentarily interrupted are quickly resumed. Commerce in 
goods as well as in ideas cannot be entirely prevented. Mutual needs and 
mutual sympathies must be acknowledged. The sojourn of foreigners 
within a nation undergoing political transformations conduces to contacts 
with the outside world. The presence of diplomatic and commercial rep- 
resentatives compels the continuance of some form of political intercourse 
with a new governmert. Marriages and divorces, exchange of property, 
contracts, etc., cannot fail to have legal effects of an international character. 
It is necessary to reiterate and stress the fundamental fact that changes of 
government, no matter how radical or undesirable from a foreign point of 
view, cannot effect any serious alteration in the continuity of the external 
relations of the state. 

It follows logically that though a government, for reasons of its own, may 
be unwilling to accord full and complete recognition to a de facto govern- 
ment of another state, it is compelled to acknowledge the existence of the 
new government. To deny the fact of its existence would require metaphys- 
ical abstractions and juristie fictions that affront common sense. Serious 
doubts may exist concerning the viability of the new government. Its poli- 
cies may be distrusted and other governments may hesitate to continue the 
diplomatic relations maintained with the former government. The prob- 
lem, however, 1s not whether to have relations with the new government: it 
is simply to determine the nature and the extent of the relations that they 
will have with it. If they wish to restrict all relations to trade, they find 
that official agents are necessary to attend to invoices, notarial acts, in order 
to facilitate commerce. Such agents may require certain immunities, as in 
the case of M. Krassin, the Soviet trade representative in England before 
recognition of the Soviet Union.?? It is of interest to note that in the exe- 
eution of the Kellogg Pact, the United States Government appealed directly 
to the Soviet Government to use peaceful measures in the settlement of its 
controversy with China in 1929, and, though refusing to recognize the 
Soviet Union, found itself in the curious situation of participating with it 
in the Preparatory Disarmament Conference in Geneva. 

There is a tendency on the part of some publicists to interpret such anom- 
alous situations as ‘‘implied recognition.’’ Ignoring for the moment the 
question whether recognition can ever be implied without some express 
affirmation indicating the real intention of the recognizing government, it 
would appear more reasonable to explain such situations by the practical 
necessity imposed on states to acknowledge frankly the simple fact of the ez- 
istence of a de facto government. M. Larnaude asserts the recognition of a 


22 Luther v. Sagor, [1921] 3 K.B. 532; Hudson’s Cases, p. 131. 
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de facto government ‘‘is not only dictated by the practical necessities which 
do not permit interruption in international relations, but it flows from the 
most essential principles of international law.”’ 

It does not seem necessary to adduce additional evidence or arguments to 
show that states are compelled by practical necessities to take notice of a 
de facto situation and to enter into some form of relation with the new gov- 
ernment. Though such relations may be attenuated in form and subject to 
reservations or protestations, it would appear obvious that in substance 
they necessarily entail recognition of one kind or another. 

It would seem clear that the recognition of a new government is of much 
greater significance from the political point of view than from the legal. It 
is more concerned with diplomatic considerations than with legal effects. 
Recognition does not alter the nature of acts consummated under a de facto 
régime. Once accorded, it entails the retroactive acknowledgment of the 
validity of such acts from the very origin of the new government. If rec- 
ognition is refused or long delayed, it may result in diplomatic entraves 
and embarrassments for the de facto government. It most certainly results 
in serious embarrassments for the non-recognizing government, which may 
have sought in vain to base the relations of the peoples of the two nations 
concerned on the untenable fiction of the non-existence of the de facto ré- 
gime and of the nullity of its acts. 

Because of this dilemma it cannot matter very much, from the point of 
view of legal effect, whether recognition be termed ‘‘provisional,’’ ‘‘lim- 
ited,’’ ‘‘conditional,’’ de facto, or de jure. The acknowledgment of a de 
facto situation is recognition, no matter how much one may seek to refine 
its meaning or its legal effects. Relations of any kind with the de facto au- 
thorities can only result in some form of international commitment. The 
essential fact is that the respective sovereign wills of two recognized inde- 
pendent states have found expression through authorized representatives 
of the national will. Dr. Podesta Costa has correctly stated: 


Dans le droit public international moderne, le concept de la légiti- 
mité a été remplacé par celui de l’effectivité du gouvernement a l’effet 
de subsister et d’accomplir comme tel les ordres de la nation et les de- 
voirs de la vie commune internationale. Le gouvernement de facto est 
une autorité de fait qui émane expressement de la volonté nationale, 
quelle que soit la forme dans laquelle celle-ci se sera manifestée.** 


In sum, reasons of state, such as doubts concerning the viability of the 
de facto régime, its ability to express the national will, its incompatibility 
With existing international conditions, its inability or unwillingness to ful- 
fill the obligations of international law, or to respect the rights of a par- 
ticular state, and other considerations largely of a political, diplomatic na- 
ture, may deter a state from according formal recognition to the new gov- 


28‘‘La Reconnaissance d’un Gouvernement de Facto par Etats Etrangers,’’ Rev. Gén. 
de Droit Int. Pub., p. 22. 
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ernment. All this, however, cannot alter the inexorable fact of the exist- 
ence of the de facto régime, and of the validity of its acts, and of their legal 
effects. Facts are facts which no diplomatic subterfuges or juridical fic- 
tions can obscure, denature, or nullify. 

If the facts, principles and conclusions here set forth be accepted, it 
should not be difficult to clarify the problem of the attitude to be taken by 
judicial tribunals when confronted by litigations that seem to involve rec- 
ognition. The embarrassments, the contradictions, the anomalies, the para- 
doxes, and the apparent miscarriages of justice which have resulted from 
various judicial decisions in different national courts, would appear to be 
due to a fundamental misunderstanding both of the nature of recognition 
and of the legal effects resulting from recognition or from non-recognition. 

Starting with the generally accepted principle that recognition is the sole 
function of the executive branch of government, the courts have been un- 
duly solicitous not to embarrass the executive in the free exercise of this 
function. They have been quite right in holding that it would be intoler- 
able to have two conflicting expressions of the national will on the subject. 
But this solicitude, as has been already indicated, has too often resulted in 
bewildering decisions where the legal rights of individuals and of sovereign 
states, represented by non-recognized governments, have been either denied 
or inadequately safeguarded. When the courts acknowledge that recogni- 
tion is necessarily the proper function of the executive they are not called 
upon to abdicate their own independent judicial functions in the adminis- 
tration of justice. Neither diplomatic exigencies, nor the dictates of reason, 
nor the demands of equity, can justify the failure to ‘‘give justice.’’ 

The primary reason why the courts have not infrequently been led to 
render decisions of a dubious character would seem to be that they have 
misunderstood the nature of recognition and have attached to it erroneous 
legal consequences. And this misunderstanding has been due to the failure 
to apply the principle of the continuity of the life of the state, both inter- 
nally and externally. Once the courts have grasped the fundamental sig- 
nificance of this principle, the solution of most of the cases involving the 
rights of private individuals and of sovereign states, under an unrecognized 
de facto government, becomes relatively simple, due allowance being made 
for variations in the organic laws of different countries. 

Fortunately, there are to be found in certain recent judicial decisions, as 
well as in the writings of jurisconsults, indications of the restricted signifi- 
eance of recognition and of its legal effects. They serve to simplify greatly 
the main problem and to obviate the necessity of a detailed discussion of 
complicated points of law which concern principally the domain of private 
international law, and other collateral subjects of public international law, 
such as insurgency, belligerency, and responsibility of states. It should 
suffice for our purpose merely to cite various juristie opinions in order to 
determine in a broad sense the legal effects of recognition: 
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If a foreign state is recognized by this country (Great Britain), it is not 
necessary to prove that it is an existing state; but if it 1s not so recognized, 
such proof becomes necessary. I take the rule to be this—if a body of per- 
sons assemble together to protect themselves, and support their independ- 
ence, and make laws, and have courts of justice, that is evidence of their be- 
ing a state.** 


* * * 


Practically all of the cases on the right of a state to sue proceed upon the 
theory that the state is continuous and the right of action really resides in 
the aggregate body of the people who are merely represented by particular 
governmental organizations which may change in character and personnel.” 


* * * 


In the absence of any government in Mexico, a fact to which the Presi- 
dent’s statement is conclusive upon us, the rule by paramount force in any 
particular district is provable as a matter of fact by evidence which in this 
case is neither left in doubt nor subject to possible inference to the con- 
trary.” 

* * 


That the court is bound by the recognition of the political branch of its 
own government, and ean and should look no further, is a proposition so 
well settled and so well grounded in common sense and in the necessities of 
orderly procedure that further discussion is unnecessary. 

It may, however, be observed that the importance of recognizing govern- 
mental continuity, quite irrespective of considerations as to the existing 
form of a foreign government, or as to the human beings in control at any 
particular time, is well illustrated in this case, where it is sought to deprive 
a foreign state forever of the opportunity to be heard in an effort to recover 
for the loss of property which belonged to the foreign state, 7.e., the ‘‘ Rus- 
sian Government,’’ by whatever name called. It may also be noted, in pass- 
ing, that the executive and judicial branches of the government have recog- 
nized ‘‘the present government of Russia in proceedings to naturalize 
Russian subjects.’’ 

* * 


Juridically, a government that is unrecognized may be viewed as no gov- 
ernment at all, if the power withholding recognition chooses thus to view it. 
In practice, however, since juridical conceptions are seldom, if ever, car- 
ried to the limit of their logic, the equivalence is not absolute, but is sub- 
ject to self-imposed limitations of common sense and fairness, as we learned 
in litigations following our Civil War. In those litigations, acts or decrees 
of the rebellious governments, which, of course, had not been recognized as 
governments de facto, were held to be nullities when they worked injustice 
to citizens of the Union, or were in conflict with its public policy. . . . On 


24 Yrissari v. Clement, Great Britain, 1826, 3 Bing. 432; Scott’s Cases, p. 19. 

* State of Yucatan v. Argumedo, N. Y. Sup. Ct., 1915, 19 Mise. Reps. 547; 157 N. Y. 
8. 219. 

6 O’Neill v. Central Leather Co., N. J. Ct. of Errors and Appeals, 1915, 87 N. J. 
Law, 552, 94 A. 789; Hudson’s Cases, p. 163. 

27 Russian Government v. Lehigh Valley Railroad Co., U. S. Dist. Ct. of N. Y¥., 1919, 
293 F. 133. See Hudson’s Cases, p. 70. 
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the other hand, acts and decrees that were just in operation and consistent 
with public policy were sustained not infrequently to the same extent as 
if the governments were lawful. . . . These analogies suggest the thought 
that, subject to like restrictions, effects may at times be due to the ordi- 
nances of foreign governments which, though formally unrecognized, have 
notoriously an existence as governments de facto. Consequences appropri- 
ate enough when recognition is withheld on the ground that rival factions 
are still contending for the mastery may be in need of readjustment before 
they can be fitted to the practice, now a growing one, of withholding recogni- 
tion whenever it is thought that a government, functioning unhampered, is 
unworthy of a place in the society of nations. Limitations upon the general 
rule may be appropriate for the protection of one who has been the victim 
of spoliation, though they would be refused to the spoliator or to others 
claiming under him. We leave these questions open. At the utmost, they 
suggest the possibility that a body or group which has vindicated by the 
course of events its pretensions to sovereign power, but which has forfeited 
by its conduct the privileges or immunities of sovereignty, may gain for its 
acts and decrees a validity quasi governmental, if violence to fundamental 
principles of justice and to our own public policy might otherwise be done.” 


* * * 


Whether or not a government exists clothed with the power to enforce its 
authority within its own territory, obeyed by the people over whom it rules, 
capable of performing the duties and fulfilling the obligations of an inde- 
pendent power, able to enforce its claims by military force, is a fact, not 
a theory. For it, recognition does not create the state although it may be 
desirable. So only are diplomatic relations permitted. Treaties made with 
the government which it succeeds may again come into effect. It is a testi- 
mony of friendly intentions. Also in the country granting the recognition, 
that act is conclusive as to the existence of the country recognized... . 
Again, recognition may become important where the actual existence of a 
government created by rebellion or otherwise becomes a political question 
affecting our neutrality laws, the recognition of the decrees of prize courts 
and similar questions. But except in such instances the fact of the existence 
of such a government whenever it becomes material may probably be 
proved in other ways. . . . Here, however, we need no proof. The fact is 
conceded. We have an existing government (Russian Soviet), sovereign 
within its own territories. There, necessarily, its jurisdiction is exclusive 
and absolute. It is susceptible of no limitation not imposed by itself. This 
is the result of its independence. It may be conceded that its actions should 
accord with natural justice and equity. If they do not, however, our courts 
are not competent to review them. They may not bring a foreign sovereign 
before our bar, not because of comity, but because he has not submitted 
himself to our laws. Without his consent he is not subject to them. Con- 
cededly that 1s so as to a foreign government that has received recognition. 
. . « But whether recognized or not the evil of such an attempt would be 
the same.”° 


28 Sokoloff v. National City Bank, U. 8. Ct. App., N. Y., 1924, 239 N. Y. 158, 145 N. E. 
917. See Hudson’s Cases, p. 113. 

29 Max Wulfsohn et al. v. Russian Socialist Federated Soviet Republic, U. S. Ct. App., 
N. Y., 1923, 234 N. Y. 372. See Hudson’s Cases, p. 89. 
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The fall of one governmental establishment and the substitution of 
another governmental establishment which actually governs; which is able 
to enforce its claims by military force and is obeyed by the people over 
whom it rules, must profoundly affect all the acts and duties, all the rela- 
tions of those who live within the territory over which the new establish- 
ment exercises rule. Its rule may be without lawful foundation; but lawful 
or unlawful, its existence is a fact and that fact cannot be destroyed by 
juridical concepts. The State Department determines whether it will rec- 
ognize its existence as lawful, and until the State Department has recog- 
nized the new establishment, the courts may not pass upon its legitimacy 
or ascribe to its decrees all the effect which inheres in the laws or orders of a 
sovereign. The State Department determines only that question. It cannot 
determine how far the private rights and obligations of individuals are af- 
fected by acts of a body not sovereign or with which our government will 
have no dealings. That question does not concern our foreign relations. 
It is not a political question, but a judicial question. The courts in consid- 
ering that question assume as a premise that until recognition these acts are 
not in full sense law. Their conclusion must depend upon whether these 
have nevertheless had such an actual effect that they may not be disre- 
garded. In such case we deal with result rather than cause. We do not 
pass upon what such an unrecognized governmental authority may do, or 
upon the right or wrong of what it has done; we consider the effect upon 
others of what has been done, primarily from the point of view of fact 
rather than of theory. . 

We give or deny the effect of law to decrees or acts of foreign gov- 
ernmental establishment in accordance with our own public policy ; we open 
or close our courts to foreign corporations according to our public policy, 
and in determining our public policy in these matters common sense and 


justice must be considerations of weight. 

.. . We grant admission to the courts ‘of this State to foreign corpora- 
tions because of comity. We have not admitted to our comity the Soviet Re- 
public, and the plaintiff denies allegiance to it. The claim based upon 
comity with a government of the Czar which may exist as a juridical concept 
but is in fact not functioning and is without representation here is tenuous. 
It should not prevail where injustice follows to one of our own nationals.*° 


* * 


Par trois fois, les 2 & 9 Septembre 1891, la justice anglaise a acceuilli les 
demandes qu’ils lui présentaient (agents du gouvernement Congressiste en 
Chili) et cependant, circonstance capitale 4 relever, le gouvernement de la 
Grande Bretagne n’avait pas reconnu officiellement le gouvernement con- 
gressiste, maitre en fait de la capitale du Chili, des villes principales, de la 
flotte, de l’armée et de tous les organes gouvernmentaux. 

A | ‘heure ou ces lignes sont écrites, les autres gouvernements européens, 
pas plus que l’Angleterre, n’ont accordé au gouvernement congressiste la 
reconnaissance officielle. Ces baptémes diplomatiques entrainent des pour- 
parlers et des procédures que pour des motifs divers, les chancelleries n’ai- 
ment pas a précipiter. Supposons que, dans |’intervalle, ce gouvernement 
soit obligé de recourir 4 la justice francaise, allemande, italienne, ete. Les 


80 Russian Reinsurance Co. et al. v. Francis R. Stoddard, Jr., Supt. of Insurance of the 
State of New York, et al. U.S. Ct. App., N. Y., 1925, 240 N. Y. 149. See Hudson’s 
Cases, p. 106. 
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tribunaux de ces pays lui denieront-ils le droit d’ester en justice au nom de 
Chili sous prétexte que leurs gouvernements respectifs ne lui ont pas encore 
apposé le timbre officiel? Ce serait tout a la fois injuste et ridicule. Le 
Chili est un Etat dont la vie internationale ne peut étre suspendue, sans le 
plus grave préjudice: de plus, le gouvernement congressiste est le seul ex- 
istant actuellement au Chili. 

Comme tout étre vivant et organisé, il a droit a la distribution de la 
justice. Il ne saurait, du fait de la lenteur des formalités diplomatiques, 
étre mis hors la loi pendant un temps indéfini. 

On voit par cet example combien est inadmissible la théorie de la néces- 
sité pour le juge national de refuser audience a tout gouvernement étranger, 
dont l’existence est certaine, incontestée, par cette raison que son gouverne- 
ment ne lui a pas octroyé la reconnaissance solennelle.** 


* * * 


The non-recognition of the Soviet Government, has the sole consequence 
that, in the field of International Law, this Government has no qualification 
for representing Russia in Switzerland, either in matters of public law or 
in those of private law. But this circumstance does not prevent the Russian 
law from existing and from having its effects.®? 

* * * 


The Government of the U. S. has not accorded recognition to the admin- 
istration now functioning in Mexico, and therefore has at present no official 
relations with that administration. This fact, however, does not affect the 
recognition of the Mexican state itself, which for years has been recognized 
by the U. 8S. as an ‘‘international person,’’ as that term is understood in in- 
ternational practice. The existing situation simply is that there is no offi- 
cial intercourse between the two states.** 

* * 


En Allemagne la question de la reconnaissance ou de la nonreconnais- 
sance du gouvernement soviétique ne présente aucun intérét pour notre 
probleme. Le droit international privé allemand ne la pose du tout; on se 
demande seulement quel est le droit en vigueur en Russie au moment ou le 
jugement est prononcé et on recherche en outre si ce droit en vigueur en 
Russie peut étre appliqué en Allemagne. 

. . . Il faut considérer, comme droit du pays d’origin d’un émigré Russe, 
le droit présentement en vigueur en Russie et non pas le droit d’antan. Ce 
droit sera toujours appliqué sauf dans les cas conerétes ot son application 
porterait atteinte au fondement de la vie publique et économique alle- 


mande.** 
* 


31 Chronique en Clunet, 1891, p. 886, concerning the cases City Bank, Balfour, William- 
son et Cie. et al., Royal Mail Steam Packet Co.; Matte et Ross c. Sociéte des Forges et 
Chantlers. 

82 Hausner v. Banque Internationale de Commerce de Petrograd, 1924, Arréts du 
Trib. Fed. Suisse, Vol. 50, II, 507 (582). Cited by Habicht in this JourNnatL, Vol. 21 
(1927), p. 238. 

33 The Court granted an injunction demanded by the Mexican Government. The 
United States of Mexico v. National Bank of Haverhill, this JourRNAL, Vol. 17 (1923), 
p. 743. 

84M. Freund, ‘‘ La Révolution Bolchévique et le Statut juridique des Russes,’’ Journal 
de Droit International Privé, 1924, p. 5. 
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Il y a lieu de penser que, l’évolution des choses aidant, les juges des dif- 
férents Etats, mis en face du droit soviétique, ne recourront 4 la notion de 
ordre public et ne se refuseront 4 appliquer la loi russe que dans les cas 
ou l’application de cette loi viendrait 4 porter atteinte directement aux 
principes essentiels de leur organisation politique et sociale. La notion 
d’ordre public n’aura pas pour conséquences d’entrainer ainsi un non pas- 
sumus absolu et catégorique: elle ne constituera qu’une sorte de “‘soupape 
de stireté’’ qui permettra au juge de poursuivre prudemment un travail 
d’adaptation laborieux entre des points de vue juridique extremes et op- 
posés.*° 

Limitations of space preclude the further citation of precedents, judicial 
decisions, and opinions of jurists. Enough has been presented, it is hoped, 
to justify the following main conclusions: 

The recognition of a new state or government is a political, diplomatic 
function, not a judicial one having specific legal effects. It is determined 
by reasons of expediency and high state policy. No state or group of per- 
sons organized politically has a legal claim to recognition, though it may 
possess strong moral claims. 

A de facto state of affairs in the international relations of peoples may 
exist that logically requires acknowledgment. The question presented is 
not whether there shall be recognition, but what form it shall take, whether 
complete and formal, or limited. 

‘Recognition ‘de jure’ results either from an express declaration or from 
a positive act indicating clearly the intention to grant this recognition, such 
as the establishment of diplomatic relations.’ 

Recognition ‘‘de jure’’ of a new state, once formally accorded, is irre- 
vocable. It does not imply an arbitrary power to alter capriciously the 
inexorable facts of international intercourse. 

‘Recognition ‘de jure’ is retroactive in its effects from the date when the 
new state actually began to exist as an independent state.’’ * 

‘Recognition ‘de jure’ of a new government is retroactive in its effects 
from the date when it began to exercise its authority.’’ *° 

Irrespective of recognition or non-recognition, the courts may take cogni- 
zance of any fact pertinent to the protection of private and public rights, in- 
cluding the acknowledgment of the existence of a new state or government. 

The official acts, laws, and judicial decisions emanating from a de facto 
régime may not be ignored or regarded as non-existent. If performed in 
the normal course of civil and judicial administration, such acts, laws, and 


85 André Prudhomme, ibid., p. 7. 

36 See Resolutions adopted by the Institut de Droit International, this JouRNAL, Supp., 
Vol. 30 (1936), p. 185. The author of the present article was gratified as Rapporteur 
of the Commission of the Institut concerning the Recognition of New States and New 
Governments to receive the almost complete confirmation of the views and conclusions 
here presented. 

37 Ibid., p. 186. 
88 Ibid., p. 187. 
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decisions, with rare exceptions, such as treaty rights, are to be deemed 
valid. 

The Institut de Droit International in its Resolutions adopted in Brus- 
sels, 1936, declared that: 


Recognition ‘‘de jure’’ of a government implies the recognition of 
the judicial, administrative or other organs, and the attribution of 
extraterritorial effects to their acts, in conformity with the rules of 
international law and particularly under the customary reservation 
of respect for public order, even if these acts had been consummated 
before any previous de facto recognition. 

These extraterritorial effects, however, do not depend on the formal 
act of recognition of the new government. Even in the absence of 
recognition, they should be acknowledged by the competent jurisdic- 
tions and administrations when, considering especially the actual char- 
acter of the power exercised by the new government, these effects are 
in conformity with the interests of good justice and the interest of 
individuals.*® 


The determination of what constitutes an exception to public order lies in 
the competence of the tribunals called upon to give extraterritorial effect 
to the acts of a non-recognized government. 

Inasmuch as recognition is strictly a political, diplomatic function, it has 
no specific legal effects other than by such special agreements as may have 
been made at the time of recognition. 


39 Ibid. 
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THE RELATION OF INTERNATIONAL LAW TO INTERNAL 
LAW IN THE FRENCH CONSTITUTIONAL SYSTEM 


By LAWRENCE PREuss 


Of the Board of Editors 


During the five years that have elapsed since the close of hostilities in 
World War II, approximately one-half of the nations of the world have 
adopted new constitutions or have drastically revised existing ones. While 
some constitutions have been the products of a more or less regular modifi- 
cation, others have marked a revolutionary, though peaceful, development 
in conformity with Western political traditions. Some have followed the 
re-emergence of nations in defeat, and others have signalized the birth of 
new members of the family of nations. Finally, the régimes of the ‘‘ Peo- 
ple’s Democracy’’ have established instruments of government which are 
revolutionary both in their origin and their content. 

Nearly all of the new constitutions, with the significant exception of 
those last mentioned, contain provisions which directly affect international 
law and relations, in addition to the usual texts with regard to the conclu- 
sion, ratification and promulgation of treaties. Inspired by the hope of a 
more stable and peaceable order which the establishment of the United Na- 
tions seemed to justify, postwar constituent bodies have provided for the 
renunciation of aggressive warfare, for recourse to pacific procedures for 
the settlement of disputes, for limitation of sovereignty necessary for par- 
ticipation in international organizations, and, in varying degree, for the 
more effective enforcement of international legal obligations through in- 
ternal 

The present article is restricted to an analysis of the provisions of the 
new French Constitution ? which determine or clarify the relationship of 
international law to internal law, or which provide for the internal applica- 
tion and enforcement of the rules of customary and conventional interna- 
tional law. Such a survey must necessarily be of a preliminary and tenta- 


1 For a general survey, see B. Mirkine-Guetzévitch, ‘‘ Les tendances internationales des 
nouvelles constitutions,’’ Revue générale de droit international public, Vol. 52 (1948), 
pp. 375-386; and, for studies of international law provisions in earlier constitutions, 
‘‘Droit international et droit constitutionnel,’’ Recueil des Cours, Académie de Droit 
International, Vol. 38 (1931-IV), pp. 311-465; and Droit constitutionnel international 
(Paris, 1933). 

2In force Oct. 27, 1946. Journal officiel (Oct. 28, 1946), Supplement No. 27. Eng- 
lish text, based on a translation by the French Embassy, Information Division (New 
York), in Amos J. Peaslee, Constitutions of the Nations, Vol. II (Concord, N. H., 1950), 
p. 9. 
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tive nature, not only because of limitations of space, but also because of 
the scantiness of the records of travaux préparatoires and the brevity of the 
legal experience under the new basic instrument. Within these limits an 
attempt will be made to ascertain the positive legal effect of the constitu- 
tional innovations and to assess the degree of progress (or, at least, of 
change) which they represent. The new provisions reflect, more or less 
clearly, certain conceptions with regard to the hierarchical relationship be- 
tween the two legal orders, or, perhaps, their essential identity or unity. 
The reciprocal influence of legal practice and legal theory will be noted 
where it is discernible, but without participation in the interminable con- 
troversy waged by advocates of dualism or pluralism, on the one hand, and 
monism, both juridical and sociological, on the other. This is not to depre- 
cate the high importance of legal theory, but merely to endeavor consciously 
to avoid an approach determined by a solution adopted a priori, with the 
result that the solutions of positive law might be viewed as unwelcome and 
disfiguring flaws in the symmetry of a preconceived system.’ Even a pre- 
liminary survey of the constitutional practice of a single country may, per- 
haps, make some contribution toward a long-awaited, and necessarily co- 
operative, study of the actual practice of nations with regard to the internal 
application of international law, based upon a rigorously positive, but not 
positivist, approach, and conducted by persons not already too firmly 
wedded to any particular theoretical view. 

By an innovation over previous French constitutions, which were silent 
with regard to the relation of customary international law to internal law, 
Paragraph 14, Clause 1, of the Preamble to the Constitution of 1946 pro- 
vides that: ‘‘The French Republic, faithful to its traditions, abides by the 
rules of international public law.’’* This provision is merely declaratory, 

8See, for example, Triepel’s complaint that ‘‘the agreements which states conclude 

. are rarely drafted in a manner that corresponds to the veritable nature’’ of inter- 
state relations. Heinrich Triepel, Droit international et droit interne (trans. by R. 
Brunet, Paris, 1920), p. 21. That is, they are often not so drafted as to conform to his 
own dualist doctrine that a treaty creates a legal relationship exclusively between the 
contracting states, and, therefore, can have no effect in the internal legal order unless 
it has been transformed into corresponding provisions of internal law, in which case it is 
solely the latter that creates rights and duties for organs of the state and for indi- 
viduals. Compare the comments of Kopelmanas on the ‘‘trésors d’ingéniosité’’ ex- 
pended by the adherents of juridical monism in their efforts to reconcile the primacy of 
international law and the unity of the legal order with the internal validity of legisla- 
tion enacted and applied in violation of prior treaty obligations. Lazare Kopelmanas, 
“*Du conflit entre le traité international et la loi interne,’’ Revue de droit international 
et de législation comparée, Vol. 64 (1937), pp. 337-340. 

[All translations in the present article, unless otherwise indicated, are the writer’s. | 

4The translation in Peaslee (note 2, supra) omits the adjective ‘‘publiec,’’ which 
modifies the term ‘‘law.’’? This curious variation of the usual phrase ‘‘ droit interna- 
tional public’’ has given rise to speculation as to its precise significance. In the opir- 
ion of Jacques Donnedieu de Vabres, ‘‘The expression ‘droit public international’ rele- 
gates the distinction between international law and internal law to the second plane; it 


INTERNATIONAL LAW IN THE FRENCH CONSTITUTION 643 


and represents no modification of prior practice concerning the relationship 
of the two legal orders. Like other Continental courts, the French tribu- 
nals have regarded the rules of customary international law as directly ap- 
plicable whenever they are relevant to the adjudication of an issue of which 
they have jurisdiction, and concerning which there is no controlling legisla- 
tive or executive act.© They appear never to have doubted that they, as 
well as other organs of the French state, were obligated to apply the rules 
of international law in any appropriate case, although they have developed 
or ‘‘ineorporation’’ as the basis of this 


no coherent doctrine of ‘‘adoption’ 
obligation.® On the other hand, they have not been influenced by the doc- 
trines of dogmatie dualism, which would require the specific ‘‘transforma- 
tion’’ of a rule of international law into one of internal law as a prerequi- 
site to its Judicial application. 

The application of international law per se may briefly be illustrated by 
reference to cases relating to the immunities of foreign states and diplo- 
matic agents, which in France rest upon no legislative basis, or upon one so 


slight that the entire structure may be viewed as having a customary foun- 
dation. Thus the Correctional Tribunal of Le Havre has held that members 
of the Belgian Government installed on French territory during World 
War I were entitled to the privileges of personal inviolability and exter- 
ritoriality ‘‘without there being any need to embody them in a law or de- 


997 


eree. The principle of immunity, the Court of Cassation has de- 


tends to reduce its importance, and to restore to public law its unity. . . . It should be 
interpreted as a refusal to make of this distinction . .. the summa divisio of law, as 
marking an intention to establish more intimate bonds, a more continuous communica- 
tion between the two systems of law.’’ ‘‘La Constitution de 1946 et le droit interna- 
tional,’’ Recueil Dalloz ... hebdomadaire (1948), Chronique II, p. 6. 

5It has sometimes been assumed that the direct judicial application of customary in- 
ternational law is confined to British and American practice, and that Continental tri- 
bunals are competent to apply only such rules as have been transformed into the provi- 
sions of a code. See Quincey Wright, ‘‘International Law in its Relation to Constitu- 
tional Law,’’ this JouRNAL, Vol. 17 (1923), p. 38. Compare H. Lauterpacht, ‘‘ Régles 
générales du droit international de la paix,’’ Recueil des Cours, Académie de Droit In- 
ternational, Vol. 62 (1937-IV), pp. 137-140. 

6 French jurists have paid surprisingly little attention to this problem, but have con- 
cerned themselves almost exclusively with that of the internal legal effect of treaties. 
Thus, Charles Rousseau, in his comprehensive treatise, devotes some 50 pages to the 
“‘Effets du traité a l’égard des gouvernants’’ and ‘‘a l’égard des gouvernés,’’ but not 
more than a single page to the subject here under discussion. Principes généraux du 
droit international public, Vol. I (Paris, 1944), pp. 389-441, 851. 

7 Aff. D., Nov. 15, 1915, Journal de droit international, Vol. 43 (1916), p. 164. 

In the case of Dientz v. de la Jara, July 31, 1878, Civil Tribunal of the Seine, ibid., 
Vol. 5 (1878), p. 500, it was held that the immunity of diplomatic agents, ‘‘ consecrated 
by the law of nations, .. . must be respected by the courts as a rule of ordre public 
supérieur, which they must follow and which prevails over all the prescriptions of private 
law. In France, this principle has always been acknowledged and followed. Although 
it has not entered into our Civil Code, the debates thereupon show clearly, nevertheless, 
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elared, is derived from ‘‘the reciprocal independence of states,’’ which is 
‘fone of the most universally recognized principles of the law of na- 
tions... .’’8 Recently, the immunity of a vessel requisitioned by the 
Dutch Government and affected to a purpose of public interest was recog- 
nized solely upon the basis of the customary principle and without refer- 
ence to the text contained in the Preamble to the Constitution of 1946.° In 
Etat francais v. Etablissements Monmousseau, decided by the Court of Ap- 
peal of Orleans in 1948, it was held that the Ordinance of April 25, 1945, 
providing for the nullity of acts of spoliation committed by the enemy, 
must be construed as applicable solely to transfers of property made in de- 
rogation of ‘‘the rules and usages of international law,’’ as declared in 
Articles 53 and 55 of the Fourth Hague Convention of 1907.'° 


that it was present in the minds of the drafters, and that they intended to maintain it, 
even though they did not embody it in a written rule of law, which, in their opinion, 
could find no place in a law relating to the internal régime.’’ The significant point is 
that a proposed article providing expressly for diplomatic immunities was withdrawn 
on the sole ground that it pertained to the law of nations, and, therefore, was not a 
proper subject for internal legislation. See Maurice Travers, Le droit pénal interna- 
tional, Vol. II (Paris, 1921), p. 304; and case cited in the following note. 

8 Gouvernement espagnol v. Lambége et Pujol, Jan. 22, 1849 (Ch. civ.), Sirey, Recuetl 
général des lois et des arréts (1849), Pt. I, col. 81. 

Ruth D. Masters deduces, from judicial references to rules stated to have 
been acknowledged and followed’’ in France, or ‘‘universally recognized,’’ that 
‘¢French courts require that a rule of international law, in order to be binding upon 
them, must either be universally recognized, or have received the assent of France... .’’ 
International Law in National Courts (New York, 1932), p. 179. Such a deduction is 
wholly without warrant, and results from an attempt to give a universal application to the 
positivist, dualist doctrines of Laband and Triepel. Furthermore, it fails to take into 
account the influence of natural law concepts upon French jurisprudence in its forma- 
tive stage. See Paul Challine, Le droit international public dans la jurisprudence fran- 
caise de 1789 a 1848 (Paris, 1934), pp. 272-273. 

The text proposed before the Constitutional Committee of the first National Constitu- 
ent Assembly of 1946 referred, at one stage of its drafting, to conformity with the ‘‘uni- 
versal rules of international public law.’’ Upon the objection of M. Coste-Floret that 
the adjective ‘‘universelles’’ would represent a ‘‘regrettable restriction,’’ the present 
terminology was substituted. Assemblée Nationale Constituante (Elue le 21 Octobre 
1945) ; Séances de la Commission de la Constitution: Comptes rendus analytiques (Paris, 
1946), p. 588. 

9 Etienne v. Gouvernement des Pays-Bas, Oct. 31, 1947, Commercial Tribunal of La Ro- 
chelle, Revue critique de droit international privé, Vol. 37 (1948), p. 118. 

In cases involving state immunity, the French courts have consistently held that Art. 
14 of the Code civil, permitting French citizens to bring suit in French tribunals against 
resident and non-resident foreigners, was not intended to apply to suits against foreign 
governments. The travaux préparatoires, however, show clearly that there was no inten- 
tion to deny such immunity, which, therefore, rests solely upon a principle of customary 
international law. See annotation to the above case by Ph. Francescakis, ibid., pp. 
119-123. 


‘always 


10 April 6, 1948, ibid., p. 311. This case likewise contains no reference to the new 
Constitution. See also Artel v. Seymand, Feb. 19, 1948, Court of Cassation (Ch. civ.), 
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There are, however, cases in which the principle or rule of international 
law invoked before the tribunal may require definition or supplementation 
by internal legislation before it is susceptible of judicial application. It 
may be that the international norm fails to designate the state authorities 
or individuals who are its addressees, or that performance of the obligations 
or guarantee of the rights which it accords requires some positive legislative 
act. This situation is not peculiar to France, but is to be found wherever a 
rule of international law, whether customary or conventional, is not, accord- 
ing to the local law, ‘‘self-executing.’’** Rules of internal law which pur- 
port to be declaratory of international law, or which are designed to imple- 
ment it internally, will naturally be resorted to whenever possible, since 
they indicate the legislator’s conception of the measure of the international 
obligations of the state.’ 

It is possible, moreover, that a legislative or executive act may be in overt 
conflict with a recognized rule of international law. Confronted with such 
a contrariety, a French tribunal doubtlessly would give effect to the in- 
ternal source. This situation, which has not been modified by the pledge 
contained in the new Constitution, may be explained by the simple fact that 
the power to review the regularity of legislation as to its conformity with 
international law has never been granted to the French tribunals either by 
a constitutional or legislative text, or by a customary constitutional rule. 
Since the power of judicial review or contréle juridictionnel is contrary to 
French traditions of the ‘‘souveraineté de la loi,’’ it would require far more 


ibid., p. 477, in which it was held, by application of the rule of customary law with re- 
gard to the effect of war on treaties, that the outbreak of war with Italy in 1940 had 
rendered ‘‘de plein droit caduques’’ the reciprocal obligations assumed in the Treaty of 
June 3, 1930. J.-P. Niboyet, ibid., p. 485, points out that whereas Art. 28 of the Con- 
stitution provides for the denunciation of treaties (in certain cases, with the authoriza- 
tion of the National Assembly), the issue in the present case turned on the customary 
international law of treaties, which determines the effect of war upon their international 
validity, and, therefore, upon their internal validity as well. 

The simple and speedy procedure of ‘‘annulation pour excés de pouvoir’ 
for the purpose of setting aside judgments in disregard of the customary principle of 
state immunity Thus, in the Hanukiew case, Jan. 23, 1933, the Court of Cassation (Ch. 
req.), Sirey, Rec. gén. (1933), Pt. I, p. 249, annulled a decision of the Civil Tribunal of 
the Seine giving judgment by default, ‘‘in violation of the fundamental principle of the 
reciprocal independence of states,’’ against the Government of Afghanistan in a suit 
arising out of a contract for the supplying of arms and the granting of credit. 

11 This problem has received little attention from French jurists, insofar as it relates 
to obligations arising from customary international law, but has been developed more 
fully with regard to treaties. It is clearly stated by Paul Guggenheim, who points out 
that international law, as an ‘‘ergdnzungsbediirftige Rechtsordnung,’’ frequently re- 
quires supplementary legislation before it can be given internal effect. This, however, 
is not to be viewed as a ‘‘Transformation’’ of the international norm, but as a 
‘‘Konkretisierungsphase im vélkerrechtlichen Rechtserzeugungsverfahren.’’ Lehrbuch 
des Vélkerrechts, Vol. I (Basel, 1947), pp. 4-6, 32-34, 37-38. 

12 See Rousseau, op. cit., pp. 846-853. 
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explicit language than that of the present text to justify the conclusion that 
such a grant of power was intended by the constituent authority of 1946." 
In practice, the possibility of a conflict between customary international 
law and a legislative act is limited, although not eliminated, through the 
adoption by the French tribunals of the apparently universal rule that in- 
ternal law must be construed with the presumption that the legislator does 
not intend to violate international obligations."* 

That the Constitution of 1946 fails to give to general international law the 
primacy it accords to treaties is probably due to the fact that the latter pre- 
scribe obligations which are relatively precise; that they become binding 
only with the consent of France; that they can be interpreted (with con- 
clusive effect for both the judicial and the administrative tribunals) by 
the executive; and, finally, that they can be denounced. In the domain of 
customary international law it was apparently considered sufficient ex- 
pressly to affirm the intention to conform to international obligations, ani 
implicitly, to confirm the existing right and duty of the tribunals to apply 
the rules of international law within the limits set by internal law. This 
sphere of judicial action, itself the product of a principle of customary con- 
stitutional law, will remain, as before, subject to restriction by legislative 
acts designed to concretize, to supplement, or even to violate, 


At one time — the drafting of the Constitution the provision w 
became Pa ' eamble was included under the title relating to ‘ 
It was there + atanel in order to avoid any possible imy 
basis for judicial control of the constitutionality 
law. A proposed amendment for establishing 
later decisively rejected. Assemblée nationale constitu 
nces de la Commission de la Constitution: Comptes rendus analyt 
126, 344. It is also — that Par. 14 cannot be invoked in s 
‘ale ire of ‘‘pseudo-control’’ of constitutionality provided by Arts. 
conformity of internal law with international law must, therefore, be ¢ 
not judicial, through posing of the question préalable before the National Assem 
Re bert Pelloux, ‘‘Le Préambule de la Constitution du 27 octobre 1946,’’ Revue 
2 


public et de la science politique, Vol. 63 (1947), pp. 390-396. 


14 See, for example, Geoffroy et Delore v. Compagnie d’ass 
garia,’’ po 20, 1916, Court of Appeal of — 
in which it was held that decrees of 1914 a1 
with enemy nationals should not be so construed as to prevent 
an action before the French courts. ‘‘Generally speaking,’’ the ¢ 


to appear in court is one of the natural ri ghts, l.e., right 
7 


gens which the foreigner enjoys in France, independently of any expre 
law or of any international treaty. ...’’ Furthermore, this right was 
Art. 23 h of the Annex to the Fourth Hague Convention of 1907 

force, was binding as an authoritative declaration of customary 
Therefore, the court concluded, ‘‘in interpreting a new text one mu 
consideration existing laws and general legal principles, which rems 
they have been modified and restricted in precise terms; a decree, 
tional circumstances, which derogates from these principles, 


sensu, and care must be taken not to enlarge its terms or to extend i 
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norms. The failure of the new Constitution to follow foreign models which 
incorporated international law as an ‘‘integral part’’ of the law of the land 
is due, not to any notion that the observance of international obligations 
remains ‘‘une fonction de la souveraineté,’’** but to the fact that there was 
no need to render more explicit a legal situation that was never in doubt. 
It was not essential in France, as it was in Germany in 1919 and in 1949,"° 
to emphasize that the general rules of international law create direct and 
immediate obligations for the organs of the state and for individuals, so 
long as the legislator has not otherwise determined. 

In turning to an examination of the constitutional provisions which con- 
cern the relations between conventional international law and internal 
law, it may seem that firmer ground has been reached. The provisions are 
more detailed than those which relate to the customary law; the methods 
of ratification and publication are specified ; and the relative validity of the 
two legal sources is determined. Uncertainties, however, remain, and in 


the interpretation of these provisions it is essential to keep in mind, not 


only the innovations which have been introduced, but also the elements 
drawn from prior practice which must be regarded as tacitly incorporated 
in the new texts. 

The relevant provisions are as follows: 


Article 26. Diplomatic treaties duly ratified and published shall 
have the force of law even when they are contrary to internal French 
legislation ; they shall require for their application no legislative acts 
other than those necessary to ensure their ratification. 


Article 27. Treaties relative to international organization, peace 
treaties, commercial treaties, treaties that involve national finances, 
treaties relative to the personal status and property rights of French 
citizens abroad, and those that modify French internal legislation, as 
well as those that involve the cession, exchange or addition of territories 
shall not become final until they have been ratified by [virtue of] a 
legislative act.?7 

15 J, Donnedieu de Vabres, op. cit., pp. 5-6. 

16See the writer’s ‘‘International Law in the Constitutions of the Lander in the 
American Zone in Germany,’’ this JouRNAL, Vol. 41 (1947), pp. 888-899, for a discus- 
sion of dualist influences in the drafting and interpretation of Art. 4 of the Weimar 
Constitution of Aug. 11, 1919. Compare Art. 25, Basie Law for the Federal Republie 
of Germany (‘‘Bonn Constitution’’), May 23, 1949. Germany, 1947-1949: The Story in 
Documents (Dept. of State Publication 3356, European and British Commonwealth 
Series 9, 1950), p. 286. 

17 The bracketed words are inserted in order to supply an omission, which amounts to 
4 mistranslation, in the text above quoted. The concluding phrase of the French text 
reads: ‘‘. . . ne sont définitifs qu’aprés avoir été ratifiés en vertu d’une loi.’’ The 
National Assembly, which possesses sole legislative power (Art. 13), does not ratify 
treaties; it merely authorizes their ratification in the cases specified in Art. 27. The 
President alone ‘‘signe et ratifie les traités (Art. 31),’’ a power which applies to all 
treaties, whether or not their ratification requires prior legislative authorization. The 
above English text, now given wide currency in Peaslee, Constitutions of the Nations, 
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‘Y~ No cession, no exchange and no addition of territory shall be valid 
without the consent of the populations concerned. 


Article 28. Since diplomatic treaties duly ratified and published 
have superior authority to that of French internal legislation, their 
provisions shall not be abrogated, modified or suspended without pre- 
vious formal denunciation through diplomatic channels. Whenever a 
treaty such as those mentioned in Article 27 is concerned, such denun- 
ciation must be approved by the National Assembly, except in the case 
of commercial treaties. 


The formal requirement of Article 26 that treaties, in order to acquire 
the force of law, must be ‘‘duly (réguliérement) ratified,’’ refers to a con- 
dition of their validity on both the international and internal planes. 
From the point of view of international law, ratification is the attestation 
by a competent organ that the will of the state has been constitutionally 
formulated.1* From the point of view of French law, it is an administra- 


Vol. II, p. 12, is all the more misleading, since several earlier constitutions provided ex- 
pressly for legislative ratification. See the Constitution of Sept. 3-4, 1791, Ch. IV, Sec. 
III, Article 3; and the Constitution du 5 fructidor an III, Art. 333, Duguit and Mon- 
nier, Les constitutions et les principales lois politiques de la France depuis 1789 (6th 
ed., Paris, 1943), pp. 221, 300. 

18 In French doctrine there is general agreement that the international competence of 
state authorities to conclude treaties is determined by internal law, and that the interna- 
tional validity of a treaty is, therefore, dependent upon its ‘‘regularity’’ or constitu- 
tionality. See, for example, Pierre Chailley, La nature juridique des traités interna- 
tionaux selon le droit contemporain (Paris, 1932), pp. 167-236; Achille Mestre, ‘‘ Les 
traités et le droit interne,’’ Recueil des Cours, Académie de Droit Int., Vol. 38 (1931- 
IV), pp. 241-248; and Ch. Rousseau, op. cit., pp. 235-248. Cf. Jules Basdevant, ‘‘La 
conclusion et la rédaction des traités et des instruments diplomatiques autres que les 
traités,’’? Recueil des Cours, Académie de Droit Int., Vol. 15 (1926-V), pp. 577-582. 
See, in general, the Harvard Research Draft on the Law of Treaties, Art. 21 and Com- 
ment, this JOURNAL, Supp., Vol. 29 (1935), pp. 992-1009; and Paul De Visscher, De la 
conclusion des traités internationaux (Brussels, 1943), pp. 131-287. 

In internal law, a distinction must be drawn between ‘‘extrinsic unconstitutionality”’ 
resulting from non-observance of the constitutional forms required for the conclusion of 
treaties, and ‘‘intrinsic unconstitutionality’’ resulting from contradictions in the con- 
tent of the treaty with substantive provisions of the constitution. Chailley, op. cit., p. 
240. Thus, for example, the Court of Appeal of Colmar refused to apply a treaty on 
the former ground, in holding that a convention, ‘‘not having been approved by Parlia- 
ment, could not, therefore, be ratified and promulgated, and cannot be invoked by the 
defendants... .’’ Etablissements Coullerez v. Maison Stein, July 29, 1925, Journal du 
droit int. privé, Vol. 53 (1926), p. 604. Cf. cases cited by Rousseau, op. cit., p. 242. 
Mestre, op. cit., pp. 247-248, while acknowledging that French judicial courts did not, 
under the Third Republic, possess the power to control the intrinsic constitutionality of 
laws, maintains that they had the power to control the extrinsic constitutionality of both 
laws and treaties. The administrative courts, which considered ratification to be an 
‘‘acte de gouvernement,’’ held themselves incompetent to control their constitutionality 
on either ground. See Aff. Caraco, Council of State (Feb. 5, 1926), Dalloz, Recueil 
périodique et critique de jurisprudence (1927), Pt. III, p. 1. 
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tive act performed in the exercise of a discretionary competence conferred 
upon the President of the Republic by the Constitution. Even where 
treaties require approval by the National Assembly, the President retains 
full discretion as to whether he shall proceed to ratification, to the exchange 
or deposit of ratifications, and, further, to such steps as may be essential 
to ensure their full internal effect.1® Legislative approval, although a con- 
dicio juris for treaties of the types specified in Article 27, merely constitutes 
an authorization, and does not have the effect of transforming the treaty 
itself into a law.*° 

When a treaty has been validly concluded, according to the forms pre- 
scribed both by international law and constitutional law, there arises an 
obligation for the parties to take such further steps as may be required by 
their constitutional processes to give practical effect to its provisions. In 
French practice this obligation has traditionally been carried out by means 
of a presidential decree promulgating the treaty and thereby making it 
executory or internally enforceable. During the period of the Third Re- 
public, the juridical nature and effect of the act of promulgation was the 
‘*reception,’’ which, 


subject of continuous controversy. Some saw in it a 
by a sort of novation, transformed the international norm into one of in- 
ternal law. Promulgation, according to this view, introduced into the legal 
system a rule which, without this formality, would have solely the force of 
a contractual agreement between states.” To others, promulgation was de- 


It seems reasonably clear that this situation has undergone no change with the adop- 
tion of the new Constitution, and that the language of Art. 26 is intended to confirm the 
power of the judicial courts to exercise control over the extrinsic constitutionality of 
treaties. 

19¢¢, | . The intervention of the legislative power has no object other than to auth- 
orize the President to ratify these treaties and to render them executory (exécutoires) 
by promulgating them; it does not diminish at all his powers, and he may or may not 
use this legislative authorization to ratify and promulgate them, according to cireum- 
stances... .’’ Renault et Société des Usines Renault v. Société Rousski Renault, Jan. 
28, 1926, Court of Appeal of Paris, Sirey, Rec. gén. (1927), Pt. II, p. 1 (with annotation 
by J.-P. Niboyet). 

In this respect, the Constitution of 1946 introduces no innovation. See, for example, 
the formula employed in the law of authorization, July 10, 1948, relating to the agree- 
ment concluded between France and the United States on June 28, 1948, Journal officiel, 
July 11, 1948; Rev. crit. de droit int. privé, Vol. 37 (1948), p. 327. 

20**Tt has sometimes been said—and this is indisputably an error—that since the 
Parliament has, by a law, authorized the President to ratify a treaty, the latter is itself 
a law; but this is to confound une formalité purement habillitante with the act which is 
performed subsequent to this authorization. . . . Furthermore, the President of the Re- 
public is not obliged, even by virtue of this law, to ratify the treaty. . . . Consequently, 
the law cannot put the treaty into force; it is, therefore, an error to say that the treaty 
isalaw.’’ J.-P. Niboyet, Cours de droit international privé (Paris, 1946), p. 40. 

eo Paul Duez, De l’indépendance des autorités législatives et des autorités réglemen- 
riage dans la fixation des régles de droit (Lille, 1914), pp. 407 ff. Also Masters, op. cit., 
pp. 134-136. 


1 
r 


650 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


void of legal effect ; it was a mere ‘‘birth certificate’’ which added nothing 
to the validity or to the content of the treaty, which, by ratification alone, 
became both obligatory and executory.**? The more general view was that 
‘‘the veritable object of promulgation is not to create new law, but simply 
to certify the regularity of pre-existing law with a view to permitting its 
execution by the public agents included within the internal administrative 
and judicial hierarchy.’’** As in the case of a law, a treaty was ‘‘obliga- 
tory, by virtue of its regular conclusion ; executory, by virtue of its promul- 
gation; and applicable, by virtue of its publication. Pi a 
According to the general formula employed by the French tribunals 
prior to 1946, ‘‘diplomatic treaties, duly promulgated in France, have the 
force of law, and, as such, must be applied by the judicial authority 
.’;?5 in the absence of such promulgation, it was frequently stated, the 
treaty could not be applied.** The theory according to which the act of 
promulgation was the source of the internal legal obligation of treaties was 
unable, however, to account for the fact that governmental agents, includ- 
ing the courts, regularly gave effect to certain types of international agree- 
ments which were not the objects of formal promulgation. ‘‘ Force of law’’ 
was given to ‘‘accords en forme simplifiée,’’ such as exchanges of letters,” 
and notably to the Armistice Conventions of November 11, 1918, and of 
June 22 and 24, 1940, which were neither promulgated nor officially pub- 
lished.*® 
Article 26 of the Constitution of 1946 terminates an ancient controversy 


by suppressing the formality of promulgation. Henceforth, ratification, 


22 Georges Scelle, Précis de droit des gens, Vol. II (Paris, 1934), pp. 352-354, and 
Préface to J. de Soto, La promulgation des traités (Paris, 1945), pp. 1-7. 

23 Rousseau, op. cit., p. 401. 

24 Chailley, op. cit., p. 249, and, generally, pp. 247-260. Promulgation, according to 
Chailley, ‘‘declares (constate) that the procedure for the conclusion of the treaty having 
been duly followed, the treaty applies directly within the state. . . . It addresses to the 
agents of the state the order to cause the treaty to be observed; it does not confer upon 
the treaty its juridically obligatory force, but presupposes it.’’ Jbid., p. 257. Also, 
Mestre, op. cit., pp. 261-262. 

25 Bigelow vy. Princesse Zizianoff, Dee. 15, 1928, Court of Cassation (Ch. crim.), Rev. 
de droit int. privé, Vol. 24 (1929), p. 77; and eases collected in Rousseau, op. cit., pp. 
396-398. 

26 See, for example, Aff. Jauge, Tassin et autres, Nov. 28, 1834, Court of Cassation 
(Ch. civ.), Sirey, Rec. gén. (1934), Pt. I, p. 822. 

27 Rousseau, op. cit., pp. 260-261, 401-404; de Soto, op. cit., pp. 89-103; Chailley, op. 
cit., pp. 252-257. 

28 See, for example, W ... et M...v. l’Etat, Feb. 4, 1920, Superior Tribunal of 
Colmar, Sirey, Rec. gén. (1922), Pt. II, p. 57; L...v. Dame L..., June 19, 1941, 
Civil Tribunal of Senlis, Gazette du Palais (1941-II), p. 81. See eases cited by Jules 
Basdevant, ‘‘Le réle du juge national dans l’interprétation des traités internationauz,’’ 
Rev. crit. de droit int. privé, Vol. 38 (1949), pp. 417-419, who draws from them the 
conclusion that the courts ‘‘apply the treaty and not merely the decree of promulga- 
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accompanied by an exchange or deposit of ratifications, suffices to attest the 
regularity of the treaty as a source of legal obligation on both the interna- 
tional and internal planes.*® Publication brings it to the knowledge of 
private citizens, and, as before, fixes the point of time at which arises their 


obligation to conform to its provisions, and their right to invoke it before 
the courts and other organs of the state.“° This innovation will be vari- 
ously interpreted : to some it will appear to constitute a merging of promul- 
gation with publication; to others it will confirm the monist view that a 
duly ratified treaty, as a valid international obligation, becomes, without 
any further act which can reasonably be construed as ‘‘reception,’’ an 
integral part of French law.*? 

In providing that treaties which are duly ratified and published shall 
have the ‘‘force of law,’’ Article 26 adopts a traditional formula which is 
roughly descriptive of the position of treaties within the French legal sys- 
tem. Although it is merely a metaphorical expression,** it indicates that a 
treaty constitutes an autonomous source of law (droit) analogous to a law 
(loi) ; that it is for certain purposes assimilable to a law; and that it is di- 
rectly applicable (when self-executing) by the organs of the state, includ- 
ing the judiciary. A convenient metaphor, however, cannot suffice to trans- 
form a treaty into a law, and the traditional formula, if understood liter- 


29 See, for example, the formula employed in the decree of Dec. 22, 1948, ordering the 
publication and execution of an agreement between France and Italy relating to the 
settlement of certain private claims, Journal officiel (1948), p. 12436; Rev. crit. de 
droit int. privé, Vol. 38 (1949), p. 148: 

Le Président de la République, 

Vu les articles 26, 27 et 31 de la Constitution; 

Vu la loi no, 48-1481 du 25 septembre 1948 [the law of authorization] ; 
Décréte: 

Art. 1¢r.——Un accord ayant été signé, le 29 novembre 1947, entre la France et 
l’Italie au sujet de l’application de l’article 79 du traité de paix avec l’Italie, ledit 
accord sera publié au Journal officiel de la République frangaise: .... [Here fol- 
lows the text of the agreement. | 

Art. 2—Le président du conseil des ministres, Ministre des Finances et des af- 
faires économiques . .. [and other ministers] sont chargés chacun en ce qui le con- 
cerne, de l’exécution du présent décret. 

80 On the effect of publication, see de Soto, op. cit., pp. 86-87. Cf. Art. 1, Code civil: 
“‘Laws are executory within the whole of French territory by virtue of their promulga- 
tion. . . . They shall be executed [that is, applied] from the moment their promulgation 
can be known [through publication].’’ See Ch. Beudant, Cours de droit civil francais 
(2d ed., Paris, 1934), pp. 131 ff. 

81 See Michel Mouskhély, ‘‘ Le traité et la loi dans le syst?me constitutionnel francais 
de 1946,’’ Zeitschrift fiir ausliindisches éffentliches Recht und Vélkerrecht, Vol. 13 
(1950), pp. 109-112. In maintaining that Art. 26 adopts the most important conse- 
quences of the monist position, Mouskhély assumes—incorrectly it is believed—that the 
Prior practice confirmed the dualist view. 

82 See Chailley, op. cit., pp. 330-331; J. Donnedieu de Vabres, op. cit., p. 6. 
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ally, leads to a misconception of the essential function of the tribunals in 
the interpretation and application of treaties.** 

» The final clause of Article 26 provides that treaties ‘‘shall require for 
their application no legislative acts other than those necessary to ensure 
their ratification,’’ a provision which refers to the requirement of Article 
27 that treaties relative to the subjects therein listed may be ratified and 
put into foree only after legislative authorization.** All treaties, whether 
ratified by the President alone, or with the prior approval of the National 
Assembly, are integrated by Article 26 directly into the internal legal sys- 
tem and given ‘‘foree of law.’’*> The Report of the Constitutional Com- 
mission of 1946 declared: 


33 The role of the judiciary, Mestre has emphasized, is not confined to ensuring the ap- 
plication of the laws (lois); their broader function is ‘‘to say the law (droit).’’ But, 
he continues, ‘‘the law, in its totality, constitutes a very complex and vast ensemble of 
which the legislative enactment is an essential element, but which comprises in addition 
all that Hauriou calls the ‘bloc de légalité.’ The latter includes not only the law 
[statute], but also numerous other written documents, such as regulations, administra- 
tive acts of every kind, international treaties, contracts concluded by individuals, and 
judicial decisions. To this mass of written sources, it is necessary to add customs; the 
rules of equity, occasionally; and, in certain cases, even foreign laws. One perceives, 
therefore, how current expressions, such as ‘application de la loi,’ ‘force de loi,’ are too 
narrow to encompass the much more comprehensive mission of jurisprudence.’’ Op. cit., 
p. 264. 

84 The list contained in Art. 27 is based on that contained in Art. 8 of the Constitu- 
tional Law of July 16, 1875, which, in turn, is based on Art. 68 of the Belgian Constitu- 
tion of Feb. 7, 1831. See De Visscher, op. cit., pp. 42, 56. To the earlier list it adds the 
requirement that legislative authorization be given for treaties relative to international 
organization and treaties which modify French internal legislation. It further requires 
that territorial changes be approved by plebiscite as well as by legislative act. 

For an analysis of the provisions of Art. 8 (applicable, mutatis mutandis, to Art. 27), 
see Rousseau, op. cit., pp. 223-232, where it is pointed out that some of the most impor- 
tant treaties, such as political treaties, treaties of alliance, of protection, and of arbitra- 
tion and non-aggression, escaped (as they do still under the Constitution of 1946) from 
the constitutional requirement of prior legislative authorization. As a matter of politi- 
cal expediency, there was a tendency under the Third Republic to submit all important 
treaties to parliamentary approval, even where this was not constitutionally required—a 
tendency which will presumably continue under the Fourth Republic. ‘‘ Conventions 


, 


d’union,’’ such as the Universal Postal Convention of Nov. 30, 1920, were regularly 


submitted for parliamentary approval. JIJbid., pp. 232-234; also, De Visscher, op. cit., 
pp. 58-62. The additional requirement of Art. 27 with regard to treaties concerning 
international organization, therefore, merely gives formal constitutional status to an 


established customary practice. 


35 Since legislative authorization takes the form of a law, it is given by the National 
Assembly alone (Art. 13). All acts performed by the President of the Republic in con 
nection with treaties are subject to countersignature by the President of the Council of 
Ministers and by a Minister (Art. 38), under responsibility of the Council of Ministers 
to the National Assembly (Art. 48). 
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A treaty must necessarily prevail and suffice in itself. It is therefore 
unnecessary to modify the law in advance with a view to ensuring the 
possible application of the treaty. The tacit abrogation, or, at least, 
the neutralization of the provisions contrary to the treaty is effected 
de plein droit.** 

The above clause must, however, be read with the tacit proviso that it 
shall refer only to treaties which are self-executing. Some treaties are sus- 
ceptible of immediate application by executive decree, if they fall within 
the ‘‘compétence réglementaire’’; others may establish new rules of law 
which are applicable without further legislative action by the administra- 
tive and judicial authorities, as, for example, those relative to the acquisi- 
tion of nationality, or to the status of resident aliens. But in yet other 
cases, the obligations imposed by the treaty are such that some positive ex- 
ercise of the legislative power, subsequent to the entry of the treaty into 
force internationally, may be required before they can be given internal 
effect. Even where legislative authorization has been given in conformity 
with the requirement of Article 27, a further law of execution may be es- 
sential, as, for example, in cases where a treaty imposes the obligation to 
make an appropriation, to establish a penalty, or to organize a new govern- 
mental service.**7 Whether such legislation is requisite in any particular 
case can be determined only by reference to the relevant rules of positive 
law.} The method by which the provisions of a treaty are given internal 
effect is, in France, as in other countries, a matter of ‘‘aménagement pra- 
tique’’ rather than an exigency of juridical logic based upon the premises 
of dualist theory.** &K[he effect of the provisions of Articles 26 and 27 is to 
integrate treaties directly into the internal legal system to the greatest ex- 
tent possible; they cannot apply to treaties which, by the nature of the ob- 
ligations imposed, are non-self-executing. 

* The provision of Article 26 that treaties shall form an integral part of 
the law even when they are contrary to internal legislation clarifies a situa- 
tion concerning which there had previously been some uncertainty. Read 
in connection with the requirement of Article 27 that treaties which modify 
prior legislation must receive the approval of the National Assembly, it rep- 
resents a very slight change in the earlier situation with regard to the rela- 
tive force of legislation and subsequent treaties. | Although the Constitu- 
tional Law of July 16, 1875, had required such approval only for treaties 

36 Quoted by Mouskhély, op. cit., pp. 110-111. 

37 See Niboyet, ‘‘La législation des loyers en France: le droit constitutionnel et le 
droit international,’’ Rev. de droit int. privé, Vol. 24 (1929), p- 59; Mestre, op. cit., 
PP. 254-255. Basdevant, op. cit., pp. 416-419, observes that the situations in which spe- 
cial legislation is required in order to give internal effect to treaties are, in France, rare 
and exceptional. In some instances, ‘‘these derogations from the habitual practice can- 
not very well be explained, unless by faulty methods or by a sort of administrative dis- 


order, of which there are examples in all countries.’’ 
38 Rousseau, op. cit., p. 392. 
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relating to the subjects therein listed, there had developed a practice of sub- 
mitting virtually all treaties of an important character or affecting prior 
legislation for approval by the Chambers. The additional requirement of 
Article 27, which renders practically superfluous the heterogeneous enum- 
eration carried over from the earlier constitutional law, is a logical appli- 


eation of the doctrine of the separation of powers, which, as generally con- 
strued in France, would be violated if the executive were authorized on its 
own authority to modify the expression of ‘‘the affirmative will of the na- 


tional sovereignty’’ contained in a law.*® 

Although the subject had not been regulated by a formal text before the 
adoption of the new Constitution, it was universally accepted that a treaty, 
at least when approved by the Chambers, became an integral part of French 
law, and, if self-executing, superseded or ‘‘neutralized’’ contrary provi- 
sions of existing legislation.*® The courts were divided, however, on the 
question whether treaties which dealt with subjects outside the enum- 
erated list, and which, therefore, could be ratified by Presidential decree 
alone, had such an effect.*t The controversy is now settled by the express 
terms of Article 26, which gives superiority over contrary legislation to such 
treaties as have received the approval of the National Assembly.** Treaties 


89 See Niboyet, in Recueil Dalloz . . . hebdomadaire (1946), Chronique XXIII, p. 89. 

10 Among the more recent cases, see, for example, De Raemy et Tanner v. Martin et 
Berger, May 11, 1927, Court of Cassation (Ch. civ.), Journal de droit int., Vol. 55 
(1928), p. 378; Pick v. Bernheim, Feb. 5, 1936, Court of Cassation (Ch. req.), Sirey, 
Rec. gén. (1936), Pt. I, p. 151; and Société dite Gazoline Products Company Ine. v. 
La Raffinerie des Pétroles nord et la Société dite A. Borsig G.M.B.H., Feb. 12, 1941, 
Court of Cassation (Ch. req.), Sirey, Rec. gén. (1942), Pt. I, p. 44. 

In Kalmanovitch v. Southern Railway Compagnie Internationale des Wagons-Lits, 
Nov. 10, 1938, Rev. crit. de droit int. privé, Vol. 34 (1939), p. 136, the Civil Tribu- 
nal of the Seine held that an agreement concluded between France and Great Britain in 
1933 prevailed over the rule contained in Art. 59, Code de procédure civile. Its opinion 
was expressed in terms which implied the superiority of the provisions over subsequent 
legislation as well: ‘‘International conventions and tariffs have the character of rules 
of international public order, which are superior to the provisions of the internal law of 
the signatory states, and create between their nationals juridical obligations which 


must be respected and executed... .’’ 


Strictly speaking, a treaty does not ‘‘abrogate’’ or ‘‘repeal’’ a contrary law. It 
merely ‘‘neutralizes’’ or ‘‘paralyzes’’ the execution of the law for the time that it is in 
force, and with respect to the relations which it governs. When it is terminated, the law 
recovers its full application. Chailley, ‘‘Traités internationaux (Théorie générale 
des),’’ Répertoire de droit international, Supp. (Paris, 1934), p. 344; Mestre, op. cit., 
pp. 252-253, 275, 285. 

‘1 See, for example, the decision of the Court of Appeal of Douai, in the case of Siz 
et Cie ‘*La Zurich’’ v. Opsomer (March 2, 1926), Journal de droit int., Vol. 54 (1927), 
p. 119, in which it was stated that ‘‘a convention promulgated by a simple decree can- 
not modify the law... ; if a diplomatie convention may prevent the operation of a 
legislative provision this is only on the condition that this convention has received the 
approval of Parliament.’’ See the cases collected by Rousseau, op. cit., pp. 420-421. 

#2 See Capello v. Marie, Feb. 10, 1948, Rev. crit. de droit int. privé, Vol. 37 (1948), 
p. 491, in which the Court of Cassation (Ch. civ.), annulled a judgment of the court be- 
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ratified by the President in conformity with the terms of Article 31 have 
also the force of law and are directly applicable, even when they pertain to 
matters within the legislative domain, provided that they do not positively 
conflict with existing legislation.** 

While it was agreed, even before 1946, that a treaty approved by the 
Chambers prevailed over a contrary prior law, there was the widest diver- 
gence of views as to the juridical basis for this superiority. The problem 
offered no difficulty for those who considered that a treaty operated in the 
internal legal order as a loi.*4 By applying the maxim lex posterior derogat 


low on the ground that it had misinterpreted a treaty concluded in 1930 as not having 


been intended to accord to the appellant rights claimed under that treaty, and denied to 
him by legislation enacted in 1926. The Court stated: ‘‘... The judges below are 
bound to apply literally, and without power to modify them under any pretext whatever, 
clear and precise international conventions which do not necessitate any interpretation, 
and whose authority is superior to that of internal common law. . . . The judges below 
are not competent to interpose French common law, which is deprived of authority when 
opposed to the clear provisions of a treaty. Ps 

443 The Constitution of 1946 has not altogether resolved the difficult legal problems re- 
sulting from the conclusion of informal agreements by procedures other than those pre- 
scribed for ‘‘ diplomatic treaties.’ ’@,See, for example, the decision of the Court of Ap- 
peal of Paris, in the ease of Colman (Dee. 5, 1947), Rev. crit. de droit int. privé, Vol. 
36 (1947), p. 435, by which a Belgian national, condemned to death for intelligence with 
the enemy and for bearing arms against his country, was held to be extraditable. As a 
political offender, he was not extraditable under the Franco-Belgian Convention of Aug. 
15, 1874, or the French Law of March 10, 1927. The court held, however, that he could 
be extradited by application of the terms of an exchange of letters between the French 
and Belgian governments, Dec. 17, 1946, and Jan. 10, 1947, which provided for the re- 
ciprocal surrender of persons for offenses against the internal security of the state com- 
mitted in the course of a war against a common enemy. The court held that the agree- 
ment supplemented the earlier treaty; that the Law of 1927 was inapplicable, except on 
points not covered by international agreement; and that Art. 26 ef the Constituion was 
‘confined to giving predominance over internal French laws to treaties regularly rati- 
fied and published, without prohibiting the Government from concluding such a particu- 
lar agreement [as that contained in the exchange of letters], whether published or kept 
secret, in matters for which it is qualified to act alone... .’’ 

This ruling has been settled by a number of decisions handed down in the period 1945— 
1947. See contra, however, the decision of the Court of Appeal of Paris in the case of 
Talbot, March 18, 1947, Gazette du Palais (1947-I1), p. 17, in which a demand for ex- 
tradition was rejected, the court holding that the above-cited exchange of letters could 
not have ‘‘in default of justification, of ratification and of publication, force de loi, in 
the terms of Art. 26 of the Constitution.’’ See the note by H. Donnedieu de Vabres, 
Rev. crit. de droit int. privé, Vol. 36 (1947), pp. 439-440, who maintains that the Law 
of 1927 and formal treaties were intended to furnish an exclusive regulation in matters 
of extradition, and that: ‘‘It is to diplomatic treaties alone, regularly ratified and pub- 
lished, that Article 26 of the Constitution attaches an authority superior to that of the 
law. A fortiori, a simple agreement, devoid of form, between the representatives of the 
executive power of the interested states, could not set aside a traditional principle for- 
mally consecrated by the Franco-Belgian Convention and by the laws of the two states: 
that of the non-extradition of political offenders.’’ 

*4°*In applying a later treaty derogating from a prior law, the judge is, in fact, 
obeying the principle of positive law by virtue of which a later internal rule derogates 


\ 
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priori the courts necessarily gave preference to the treaty over the earlier 
law in the event of incompatibility between their terms. It resulted logi- 
eally from this postulate, however, that a treaty, having only the force of 
law, could be abrogated, or, more exactly, be deprived of internal effect, by 
subsequent legislation. This solution, which was applied in numerous de- 
cisions and which doubtlessly reflected the dominant trend, was expressed 
with exceptional clarity in the case of Vicens v. Bonfillou, in which the 
court found that there existed an evident and irreconcilable contradiction 
between the terms of a law and a prior treaty. The court stated: 


. . . In the presence of such a contradiction the task of the judge is 
to determine whether the law, of which he must always be the scrupu- 
lous guardian, implies with certainty the will of the legislator to pre- 
vent the application of a regularly-concluded treaty. .. . 


It is the general rule that ‘‘every legislative provision must always be con- 
sidered as reserving the application of treaties which may be contrary 
thereto, unless it has been expressly proved that the legislator has himself 
otherwise decided. . . .’’ Although the law in question was silent as to the 
reservation of rights derived from prior treaties, an examination of the 
travaux préparatoires clearly revealed the intention of the legislator to der- 
ogate from the terms of the treaty, or, at least, to create a special right 
reserved exclusively to French citizens, irrespective of the terms of any 
treaty. The court concluded: 


.. . In the face of this contradiction between the treaty and the 
law, it must be decided that force shall be given solely to the latter; the 
judge, who is bound to apply the law, cannot be permitted to infringe 
upon it under any pretext, whatever may be the seriousness of the con- 
sequences, even of an international character, which may result... .*° 


The application of a law in derogation of a treaty did not necessarily 
imply, however, that the judge deemed the treaty to have, by its nature, an 
inferior legal force; nor did it involve any denial that such application 
would engage the international responsibility of the state. The positive 
solution adopted prior to 1946 does not justify the conclusion that the 
courts considered that the two sources were in conflict upon an equal plane, 


from an earlier internal rule. The conflict exists only between two sources of internal 
law, and not between the internal and the international legal order.’’ Kopelmanas, in 
Recueil général périodique et critique des décisions . . . relatives au droit international 
(1936), Pt. III, p. 88. 

**Once it has entered into the French legal system a treaty loses its character as an 
international norm and becomes a simple rule of French law.’’ André Gros, in Grotius 
Society: Transactions for the Year 1944, Vol. 30 (1945), p. 40. 

45 Court of Appeal of Dijon, May 2, 1933, Rev. de droit int. privé, Vol. 28 (1933), p. 
480; also Tissot v. Veuve Isabelle, May 24, 1933, Civil Tribunal of Le Havre, ibid., p. 
478; Spilka v. Lerche, June 30, 1932, Court of Cassation (Ch. civ.), ibid., p. 475; and 
cases collected by Rousseau, op. cit., pp. 422-423. 
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or that they had adopted either the doctrine of dualism or of monism with 
primacy of internal law. From the viewpoint of the courts, the solution was 
determined, not by deductions drawn from the specific legal nature of either 
source, but from the limitations imposed by internal law upon the powers 
of the judiciary.*® It resulted from a fundamental principle of French 
public law, which denied to the courts any power to control the constitu- 
tionality of laws, and, therefore, a fortiori, to control the conformity of laws 
with treaty obligations.*’ 

French judges and French jurists were, of course, aware that a judicial 
decision applying legislation contrary to an existing treaty constitutes no 
excuse for the non-fulfilment of an international obligation, but is the con- 
summation of the initial wrong committed by the legislator. The latter, 
upon whom devolves the responsibility for maintaining the conformity of 
internal law with international obligation, has tended, in France, as else- 
where, to view all problems within his competence in the light of domestic 
policy. This attitude, in turn, has been encouraged by the tendency to en- 
visage a treaty as equivalent to a law, and, therefore, as fully subject to the 
ultimate sovereignty of the nation whose will the legislator presumably ex- 
pressed.‘*; The result of this conception of the omnipotence of the legislator 
was especially manifest in the laws enacted during the inter-war period 
with the purpose of excluding aliens from benefits relating to commercial 
and agricultural property, claimed under treaties containing clauses as- 
similating the treatment of aliens to that of nationals, either directly, or in- 
directly through most-favored-nation clauses.*® This legislation, adopted 

‘6 See Chailley, La nature juridique des traités, pp. 237-238. 

47 See Albert de la Pradelle, in Rev. de droit int. privé, Vol. 22 (1927), pp. 55-57; 
and J. Perroud, in Journal de droit int., Vol. 55 (1928), pp. 1003-1004. That the solu- 
tion was dictated by internal limitations upon the judicial power, and not by the rela- 
tive legal hierarchical position of the treaty and the law, was implied in such a decision 
as that of the Civil Tribunal of the Seine, Oct. 27, 1926, Rev. de droit int. privé, Vol. 22 
(1927), p. 44, in the case of Chenouard v. Demoiselle Denis, in which it was asserted 
that the precise terms of a law would ‘‘set aside’’ the inconsistent provisions of an 
earlier treaty, since ‘‘the judge is not authorized to examine the question as to whether 
or not the legislator . . . had, according to international law, the legislative compe- 
tence essential to the international validity of the law; .. . as an internal organ, the 
judge cannot take cognizance of the law (loi) according to any criterion other than that 
of internal law (droit interne).’’ 

This position, furthermore, is entirely compatible with the conception that a treaty is 
an ‘‘autonomous juridical form, distinct from a law’’ and operating upon a different 
plane; and that it continues to retain its validity, notwithstanding the fact that its ap- 
plication may be ‘‘paralyzed’’ by the enactment of a contrary law, observance of which 
1s imposed upon the judge by a rule of internal public law. The treaty, in this situation, 
is merely ‘‘écarté,’’ and regains its full efficacy upon repeal of the law. Mestre, op. 
cit., pp. 252, 282-285. 

48 Niboyet, ‘‘La séparation des pouvoirs et les traités diplomatiques,’’ Mélanges R. 
Carré de Malberg (Paris, 1933), pp. 402-403. 

“= The literature of this subject is voluminous. For a brief analysis of the principal 
issues, see Kopelmanas, in Rec. gén. périodique (1936), Pt. III, pp. 85-86. 
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without regard for possibly conflicting international obligations, compelled 
the executive, which was confronted with numerous international reclama- 
tions, to recall to both the Chambers and the courts the principle that ‘‘a 
diplomatic convention is the law of the two states that have concluded it,’’ 
and that ‘‘each of them is responsible to the other for the correct applica- 
tion upon its territory of the stipulations therein contained.’’ °° 

The result of this executive intervention was to unsettle the hitherto gen- 
erally accepted principle with regard to the relative internal effect of laws 
and treaties. It gave new encouragement to juristic doctrines of the su- 
premacy of international law, and led to a line of decisions which not only 
espoused this view, but gave it practical effect through an assertion of the 
power of the courts to control legislation enacted in violation of treaty en- 
gagements. Amidst the uncertainties and conflicts of legal doctrine and 
judicial opinion, there developed a marked trend toward an increasing 
respect for the obligations of treaties, which received its consummation in 
the Constitution of 1946, Article 28 of which affirms that ‘‘diplomatie 
treaties duly ratified and published have superior authority to that of 


$3 


French internal legislation. 

A brief discussion of the developments which led to this result is no mere 
digression in a discussion of the present legal situation, which is not without 
its controversial aspects, despite the seemingly clear and categorical terms 
of the constitutional text. Traditional legal conceptions, although contrary 
to the spirit and apparent purpose of the new text, continue to influence its 
interpretation, and may possibly, through the inertia of judicial conserva- 


tism, deprive it of much of the practical significance which it may at first 
glance seem to possess. 

Whereas no very definite conclusions as to their theoretical juristic bases 
ean be drawn from the judicial decisions which, prior to the adoption of the 
new Constitution, gave preference to a law in the event of conflict with a 
prior treaty, the exceptional decisions which continued to apply the treaty 
were necessarily inspired by some conception of the supremacy of the inter- 
national legal order. Although formulated with slight regard for theoreti- 
eal precision or clarity, they appear to have rested upon the premises of the 
monist view: that international treaty norms are applicable in the internal 


50 See the statement of M. Navailles-Labatut, on behalf of the Minister of Foreign 
Affairs, before the Chamber of Deputies, May 28, 1949, Rev. de droit int. privé, Vol. 
24 (1929), pp. 699-704; also, Report to the President of the Republic by the Minister 
of Foreign Affairs, April 14, 1933, ibid., Vol. 28 (1933), pp. 377-381. Out of deference 
to the Chambers, the Minister of Foreign Affairs placed the responsibility upon the 
courts for a misinterpretation of the legislative intent: ‘‘The formal will of the legisla- 
tor is invoked [by the courts] in order to deny to aliens without distinction the benefit 
of the law concerning the rental of immovables. . . . But it is then necessary to suppose 
that the Chambers had the intention not to respect the conventions signed by France. 
One cannot, and one ought not, attribute such an intention to the French Parliament. 
If it had wished to breach . . . the international obligations of France, it would have 
so declared in the express terms of the law itself.’’ Ibid., p. 378. 
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sphere per se, and without any specific art of reception; that they are not 
transformed by this application, but retain their international character ; 
and that they are not, therefore, subject to modification or abrogation by the 
legislative authority of a party. The justifications for these premises were 
diverse, although they may be narrowed down to two principal positions: 


ee 


(1) that a treaty, as a multilateral act, has ‘‘greater force’’ than a law, 
which is merely a unilateral declaration ;*' and (2) that a treaty is a particu- 
lar procedure for the creation of law, parallel to legislation; that it is valid 
at one and the same time as an international and an internal norm; and 
that it is terminable only by the same process as that by which it was 
created.** 

The influence of the former view is obvious in the statement of the Civil 
Tribunal of Colmar that the obligatory force of a treaty 


ceases only by a regular denunciation, which, of necessity, results from 
the contractual character of this diplomatie act, and the conditions of 
which are ordinarily envisaged by the contracting parties; from this 
results a sort of preéminence of the treaty over the law. Consequently, 
if a posterior law contains provisions which are not in harmony with 
the treaty, it is the latter which must prevail over the said law. a 


51 This view is generally associated with the name of J.-P. Niboyet, according to whom 
‘The treaty and the law are on distinct and parallel planes, which do not meet. Each 
has its own source: the former is made for international contractual relations, and the 
latter for internal relations, and even for unilateral international relations. ...’’ Rev. 
de droit int. privé, Vol. 28 (1933), p. 491. See also, ibid., Vol. 24 (1929), pp. 592-609 ; 
Manuel de droit international privé (2d ed., Paris, 1928), p. 41; ‘‘Un pas appréciable 
vers le respect des traités,’’ Recueil Dalloz . . . hebdomadaire (1936), Chronique, pp. 
41-42; and ‘‘La séparation des pouvoirs et les traités diplomatiques,’’ Mélanges R. 
Carré de Malberg (Paris, 1933), pp. 399-415; Traité de droit international privé fran- 
cais, Vol. I (Paris, 1938), pp. 36-47. 

52 Chailley has given the most thorough and original exposition of the doctrine of the 
‘‘narallélisme des formes’’ and the ‘‘acte contraire,’’ La nature juridique des traités, 
esp. pp. 109-130. A treaty, he asserts, is not a contract, but a special procedure for the 
creation of law (droit), envisaged by the constitutional law of the various countries, 
and parallel to the legislative procedure. ‘‘The norms resulting from this procedure are 
intended, as a result of their regular elaboration, to operate, directly and of themselves, 
at one and the same time as rules of internal law and international rules... .’’ Jbid., 
p. 238. ‘‘Under the name of a treaty, the tribunals apply international norms which do 
not thereby lose their own proper character, even from the point of view of internal 
jurisdictions. Elaborated according to a certain procedure, they can only cease to be in 
force through a regular abrogation, that is to say, one which is carried out according to 
the same forms as those observed during their creation; consequently a posterior law 
cannot prevail over a treaty which is not abrogated by the authority competent in this 
respect [principe de l’acte contraire].’’ Ibid., p. 320. 

53 Weyl-Bloch v. Bigar, Feb. 20, 1929, Journal de droit int., Vol. 57 (1930), p. 127. 
Also, Lucas-Moreno v. Banque commerciale africaine, Dec. 12, 1927, Civil Tribunal of the 
Seine, ibid., Vol. 55 (1928), p. 983; Betsou v. Volzenlogel, Dee. 23, 1927, Civil Tribunal 
of the Seine, ibid., p. 999; Garnier v. Allied Purchasing, July 3, 1928, Civil Tribunal of 
the Seine, ibid., Vol. 56 (1929), p. 391; Leuba v. de Rocca-Sera, April 25, 1929, Civil 
Tribunal of the Bouches-du-Rhéne, ibid., Vol. 57 (1930), p. 133; and Hobier v. Sigg 
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The decision of the Court of Appeal of Aix in the ease of S.C.N.F. v. Cha- 
vannes, reveals no less clearly the influence of the latter view. In refusing 
to apply a law which would release the respondent from liabilities arising 
under the provisions of an earlier treaty, the court declared that 


an international treaty binds the states parties to it until such time as 
they have withdrawn from it in conformity with the forms and require- 
ments as to notice prescribed by the text itself; and one of the contract- 
ing parties cannot withdraw therefrom on its own initiative.** 


Such decisions as the above, which were contrary to the dominant trend, 
not only anticipated the solution which was ultimately incorporated in 
Article 28 of the new Constitution in proclaiming the internal supremacy of 
international treaty obligations, but also—again in opposition to current 
constitutional doctrine—asserted a right to decline the application of legisla- 
tion which challenged this supremacy. Since the courts did not themselves 
furnish any explanation or legal justification for their assumption of this 
power, it is necessary to turn to the writers. Niboyet has supplied an espe- 
cially forceful argument in support of the judicial guarantee of the su- 
premacy of treaties, in denying the pertinence of the usual contention that 
the lack of judicial review of the constitutionality of laws implied a lack of 
power to control the competence of the legislator by reference to the stand- 
ard of international law.\ He stated: 

The judge, in a matter of a law modifying a treaty, does not have 
to decide as to a conflict between two successive laws, which would 
lead him to obey the more recent of the two, however evil or unjust it 
might be. He is in the presence of two texts, each having a distinct 
origin, and which are not capable of mutually destroying one another, 
in the sense that a law can stifle a treaty. Each has its own limited 


domain of application: the statute for the common law (droit com- 
mun), and the treaty for international relations. The only task for 


Sandrino et Compagnie d’Assurances ‘‘La Zurich,’’ Oct. 21, 1936, Court of Appeal of 
Orléans, Rec. gén. périodique (1937), Pt. III, p. 1. In Brard v. Chiesa, Dee. 21, 1931, 
Rev. de droit int. privé, Vol. 27 (1932), p. 283, the Civil Tribunal of Angers evidently 
relied upon the principle of the lex specialis, in holding that: ‘‘. . . a treaty, in prin- 
ciple, is a veritable law which participates in the sovereignty of the law, and it may, 
therefore, derogate from the law, to the extent that its character as an international 
agreement implies; . . . it does not have the character of generality of the law properly 
so called, and the rules which it sets forth are destined only to regulate the relations of 
the state and its individual citizens with the co-contracting state and its nationals; ... 
consequently, a state cannot, by its internal regulations, by a posterior internal law, lay 
down rules contrary to the provisions of the treaty, or modify the execution of the en- 
gagements which it has undertaken with regard to foreign powers, unless changes in 
internal legislation are envisaged in the treaty itself; . . . thus, a conception that a 
diplomatic convention might be modified by the provisions of an internal law is directly 
contrary to the most certain rules of the law of nations, and is not acceptable on any 

54 Feb. 9, 1943, Rev. crit. de droit int., Vol. 35 (1940-1946), p. 276 (annotation by 
Henri Battifol). 
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the judge is to demarcate these two domains. . . . To this it will be 
objected that the judge is bound to obey the law, that he is not compe- 
tent to judge its constitutionality, this role not having been devolved 
upon him. . . . Why the law alone? Whence comes this omnipotence? 
The judge must apply the laws or the law (droit) in the broad sense of 
the term. In the presence of a law, on the one hand, and a treaty, on 
the other, he must obey the one and the other, because both are binding 
on him, but for different hypotheses. The treaty obligates the judge 
from the time that it is regularly ratified and published, and for so 
long as it has not been denounced. . . . In his application of the treaty, 
the judge does not encounter the law. . . . These are two forces which 
do not meet . . . they are not like a gear, but like two wheels revolv- 
ing upon the same axis*® 


Notwithstanding the contrariety of opinion among the lower courts con- 
cerning the relative internal efficacy of a treaty and a later law, the Court 
of Cassation did not, during the period under discussion, give any definite 
ruling on this problem, but evaded the difficulty by interpreting both in 
such a way as to reconcile their terms. This solution, developed in the 
course of the extensive litigation concerning the rights of aliens with regard 
to commercial and industrial property, did not immediately result in giving 
recognition to the benefits claimed under the treaties. On the contrary, the 
conflict was resolved by a restrictive interpretation of the treaties, which, 
the courts held, had not been intended to confer the rights claimed there- 
under and denied by subsequent legislation.| This wholly nominal reconcili- 
ation of the internal law with the prior international obligation, achieved 
by bending the treaty to conform with the law, was approved by the Court 
of Cassation in the famous case of Sanchez v. Consorts Gozland, December 
22, 1931. No conflict existed, the court held, since the intention of the 
legislation at issue was to create for the exclusive benefit of French citizens 
a new civil right stricto sensu, of a character not envisaged at the time of 
the conclusion of the treaty.*® 


55 Mélanges R. Carré de Malberg, pp. 413-415. Also Chailley, op. cit., pp. 315-321. 
Mestre likewise considers that ‘‘the treaty and the law appear as two acts situated on 
two different planes and which emanate from two different authorities, of which the 
one cannot be considered superior in relation to the other.’’ Op. cit., p. 275. He con- 
cludes, however, contrary to Chailley, that a law is capable of paralyzing the application 
of a prior treaty, on the usual ground that French public law does not accord to the 
courts a power of control. Even if they possessed such power with regard to the in- 
trinsic constitutionality of laws, there would be no reason to conclude that they had such 
power with regard to the conformity of laws with treaties, since ‘‘a treaty is not an 
integral part of the Constitution... .’’ IJbid., pp. 283-284. This argument has a 
bearing upon the present controversy as to whether such a power of judicial control may 
be implied from Art. 28 of the new Constitution. 

56 (Ch. civ.), Sirey, Rec. gén. (1932), Pt. I, p. 257; Rev. de droit int. privé, Vol. 27 
(1932), p. 83. Also Pagnone v. Duteil et Cie., Nov. 15, 1932, Court of Cassation (Ch. 
req.), tbid., Vol. 28 (1933), p. 126; Schreiber v. Ragaru, Dec. 1, 1932, Commission su- 
périeure de cassation, ibid., p. 128 (with conclusions of M. Lyon-Caen, avocat-général). 


y 


662 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


¥-The decisions by which this apparent reconciliation between the law and 
the treaties was reached were the object of numerous protests by foreign 
governments, whose charges of treaty violation were supported by the 
French Government itself. The latter, maintaining that it was the obvious 
intention of the treaties at issue to provide for complete equality of treat- 
ment between nationals and aliens,®°? embodied this understanding in a 
series of bilateral accords, which, it insisted, were conelusive upon the 
courts as to the interpretation of the treaties to which they related. After 
some initial resistance on the part of the courts, the application of these 
agreements was ensured through their publication in the Journal Officiel as 
presidential decrees.°* Henceforth, the reconciliation of the treaty with the 
law was effected, not by so restricting the meaning of the former as to bring 
it into conformity with the latter, but by interpreting the law as intended 
to have application only in hypotheses not regulated by treaty, the inter- 
pretation of which was authoritatively determined by the inter-governmental 
agreement.°°yAs the Commission supérieure de cassation stated in its deci- 
sion of January 19, 1933: 


In his conclusions in the Sanchez case, the Procureur-général, M. Paul Matter, cited 
the dictum of the Supreme Court of the United States in the case of United States ». 
Mrs. Gue Lim (1900), 176 U. S. 459: ‘‘If it can be reasonably done, an act of Congress 
should be so interpreted as to further the execution of a treaty, and not to violate its 
provisions.’’ It could not, he said, be presumed that the legislator had intended to in- 
volve the French state in a violation of its international obligations; therefore, the de- 
liberate exclusion of aliens from the benefits of the legislation must further be presumed 
to be in conformity with the treaty. ‘‘Finally,’’ he concluded, ‘‘even if there should be 
a conflict between the Law of June 30, 1926 and the Franco-Spanish Convention of 1862 
—and I have just indicated that there is none—but, supposing that there is, what would 
be the duty of the judge? There is no doubt that in this event you recognize and can 
recognize no other will than that of the law. This is the very principle upon which rest 
our judicial institutions [citing Whitney v. Robertson (1888), 124 U. 8. 190].’’ Ibid, 
Vol. 27 (1932), pp. 102, 104, 109. 

57 The Minister of Foreign Affairs, in his report to the President of Feb. 17, 1933, 
commented upon the above decisions as follows: ‘‘If it sufficed, in order to abstain from 
the execution of international obligations, to declare that such or such a legal or regula- 
tory provision is exceptional and additional to the common law, that it was not fore- 
seen at the time these obligations were contracted, and that, consequently, it is reserved 
exclusively to nationals, there would no longer be any security in the engagements of 
powers; conventions would depend upon the unilateral good will of each of the contract- 
ing parties, and would no longer offer any guarantee.’’ Jbid., Vol. 28 (1933), p. 380. 
See documents cited, note 50, supra. 

58 On the binding force of executive interpretations of treaties in France, see Basde- 
vant, in Rev. crit. de droit int. privé, Vol. 38 (1949), pp. 419-433; and notes by Ch. 
Rousseau, in Annual Digest (1929-1930), pp. 360-363; ibid. (1931-1932), pp. 370-371; 
ibid. (1919-1942), Supp. Vol., p. 230; also Principes généraux, pp. 650-675. For a list 
of the interpretative agreements, with citations to the cases applying them, ibid., pp. 
633-637. 

59 See, for example, Huckendubler v. Hoeffleur, Dec. 22, 1932, Commission supérieure 
de cassation, Rev. de droit int. privé, Vol. 28 (1933), p. 137, in which an exchange of 
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.. . French laws provide only with an express or tacit reservation 
as to the application and execution of diplomatic conventions; a dero- 
gation from this principle of general order, which would be of an espe- 
cially serious character, cannot be inferred from silence maintained 
by the legislator in this regard. . . .®° 

They must always be interpreted as ‘‘necessarily reserving a case in which 
an alien is able to invoke an international convention. . . .’’* 

The above decisions, in excluding the tacit abrogation or neutralization 
of a treaty by a law, went far toward removing the possibility of a conflict, 
which henceforth could arise only if a law should contain provisions con- 
trary expressis verbis to the obligations of a treaty. The presumption that 
the legislator has not intended unilaterally to modify a prior treaty neces- 
sarily admits, however, that he possesses the power to do so, and that a 
later law, formally contrary to the terms of a treaty, would be applied. 
But, at least, the presumption places the responsibility for such a violation 


squarely upon the legislator, where it primarily belongs, and may tend to 


discourage legislation intended to prevail without regard to prior interna- 
tional obligations, while shifting to the courts the burden of producing an 
appearance of legality through the spurious interpretation of both the 
treaty and the law.** 

Article 28 of the Constitution of 1946 is designed to exclude the possibil- 
ity of legislation enacted in formal and express violation of prior treaty en- 
gagements. In solemnly proclaiming that ‘‘treaties have superior authority 
to that of French internal legislation’’ it imposes directly upon the legisla- 
tor a duty to maintain the conformity of French law with the international 


letters between the French and Swiss governments, July 11 and 26, 1929, published in the 
Journal officiel, Aug. 5-6, 1929, was held to constitute ‘‘a contractual interpretation... ; 
whatever its form, this bilateral interpretation . . . constitutes an integral part of the 
convention [of 1882] itself, and must be observed and applied as the official expression 
of the common intention of the interested Governments. ...’’ Also, Société Ruegger 
et Boutet v. Société Weber et Howard, April 25, 1934, Civil Tribunal of the Seine, Rev. 
crit. de droit int., Vol. 32 (1937), p. 86, in which a bilateral interpretation was assimi- 
lated to ‘‘a clause added to the treaty and embodied therein, which has the same author- 
ity, and, like it, has the force of law.’’ 

60 Dame veuve Python v. Demoiselle Baumann, Jan. 19, 1933, Commission supérieure 
de cassation, Recueil Dalloz . . . hebdomadaire (1933), p. 118. 

61 Zumkeller v. Florence et Peillon, Feb. 4, 1936, Court of Cassation (Ch. civ.), Sirey, 
Rec. gén. (1936), Pt. I, p. 257; Annual Digest (1935-1937), Case No. 202, p. 424 (with 
note by W. L. Walker). Also Coll et Ozanas v. Tisserand, Feb. 16, 1937, Court of Cassa- 
tion (Ch. civ.), Rev. crit. de droit int., Vol. 33 (1938), p. 245. 

62 Compare the remarks of the President of the Legislative Commission of the Senate, 
April 8, 1927, in arguing that the benefits of the legislation with regard to commercial 
property be reserved exclusively to French citizens and to aliens whose countries pro- 
vided legislative reciprocity. ‘‘We are inspired by the idea of equity ... ,’’ M. Pe- 
nancier declared. ‘‘If aliens allege that they are the beneficiaries of treaties and invoke 
rights thereunder, the tribunals will evaluate their claims.’’ Rev. de droit int. privé, 
Vol. 27 (1932), p. 98. 
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obligations of France. As the Constitutional Committee stated in its final 
Report, it seemed ‘‘highly desirable to inscribe in the Constitution that the 
treaty is a source of law parallel to legislation and totally independent of 
it.’’®* Henceforth, treaties are not subject to modification by law, and the 
duty to ensure respect for international treaty obligations is elevated to 
the rank of a constitutional principle. 

Although the new Constitution thus reinforces the formal authority of 
the treaty, it is not at all certain that it provides any additional guarantees 
which would ensure its application in the event that a law should expressly 
provide for its own enforcement notwithstanding the provisions of any 
prior treaty. It is probably significant that the draft Constitution at one 
stage contained a provision—later suppressed—that ‘‘ Diplomatic treaties 
possess an authority superior to that of internal laws, which cannot do vio- 
lence to their provisions’’;** and that the framers declined to adopt the 
judicial review of the constitutionality of laws, which, in the opinion of M. 
Cot, the principal author of the Constitution, was ‘‘condemned, in effect, 
by the American experience.’’ * 

Even so consistent a champion of the supremacy of treaties as Professor 
Niboyet, writing shortly after the adoption of the new Constitution, has 
asked : 


What would happen if the Assembly should vote a law contrary to 
the primacy of a treaty, and what, in such an event, should be the at. 
titude of the tribunals? It is imperative to recognize that the latter 
have received no new power, and that this somewhat weakens the force 


of Article 28. Even if the law should indisputably conflict with a 
treaty, and if such were indeed its intention, the tribunals, in the fu- 
ture as in the past, will be disarmed. 


‘ 


Since a treaty belongs to the ‘‘supra-national order’’ and is ‘‘stronger”’ 
than the law, it would have been ‘‘desirable that the new French Constitu- 
tion contain a clause which would mark expressly the primacy of the diplo- 
matic treaty. Only, in order to have a sanction for a clause of this kind, 
even if it be inscribed in the Constitution, it is indispensable to have what 
we have never had—a constitutional jurisdiction. . . . But if there is no 
constitutional jurisdiction, a clause in the Constitution has no great prac- 
tical interest.’’ 

Two years later, Professor Niboyet, apparently influenced by certain 
decisions which seemed to render somewhat pessimistic his earlier estimate 
of the potentialities of Article 28, returned to the position which he had 
always maintained before 1946. ‘‘. . . The fundamental and constitutional 


63 Quoted by Mouskhély, op. cit., p. 108. 

64 Commission de la Constitution, Séances . . . (cited, note 13, supra), pp. 192, 711. 
65 I[bid., p. 103. 

66 Recueil Dalloz . . . hebdomadaire, Chronique XXIII, p. 91. 

87 Cours de droit international privé (Paris, 1946), p. 44. 
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rule of Article 28,’’ he declared, ‘‘has not for its sole sanction that of con- 
stitutional guarantees in general [Articles 92 and 93], but henceforth 
judges themselves have the right—and, we shall add, the duty—in the 
event of a conflict between a more recent law and a prior treaty, to make 
the latter prevail at every stage... .’’ 

Jurists appear to be in general agreement with Niboyet’s first view. The 
judge, Mouskhély declares, ‘‘faced with a law formally and overtly con- 
trary to a treaty would doubtlessly be obliged to yield to the incontestable 
will of the legislator.’’ From the refusal of the framers to provide for 
judicial control of constitutionality it follows that ‘‘a law voted and pro- 
mulgated is considered to respect the Constitution, and the judge can only 
apply it. If he should act otherwise, he would infringe upon the powers 
of the Constitutional Commission | Articles 90-93], and would act uncon- 
stitutionally. An action of this kind would simply be inconceivable on the 
part of the French tribunals.’’ ** &The tribunals cannot provide a sanction 
against excés de pouvoir of the legislator.. Niboyet’s argument to the con- 
trary, therefore, encounters a logical difficulty, for ‘‘the judge would not 
merely affirm the hierarchy of norms in applying the stronger [the treaty] : 
he would exercise a choice, since he would discard one to the advantage of 
the other; however, a power to choose would then be necessary, and that 
power the judge does not possess.’’*°y A law in contravention of a treaty 
would be unconstitutional, but the competence of the legislator to enact 
it would not be subject to judicial sanction or control.” 


y The controversy as to the incidence of the constitutional obligation con- 
tained in Article 28 has not been clearly resolved by judicial practice, 
which, understandably, has sought to avoid a frontal attack upon the prin- 
cipal problem. There have apparently been only two eases in which the 


68 Rev. crit. de droit int. privé, Vol. 37 (1948), p. 283. 

‘*. . . It does not seem that any authority may, without committing an illegal act, 
apply legislation violating the obligation of treaties. One cannot object to this inter- 
pretation on the ground that judges are incompetent to review the constitutionality of 
laws, for we are not here concerned with saying that a law contrary to a treaty is uncon- 
stitutional as such—which it, however, certainly is—but with choosing between two con- 
trary legislative systems that which the Constitution invests with a superior authority. 
As a general rule, the most recent law prevails over the older; but it is otherwise when 
the former is enacted for the execution of a treaty or when it consists of an authoriza- 
tion to ratify. In the latter case there exists between the laws a different hierarchy 
than was introduced solely by time. To decide a conflict between laws in the name of this 
hierarchy is not to exercise a control of constitutionality, but is to seek the authentic 
will of the legislator as it is defined in the Constitution itself. Lex posterior derogat 
priori nisi prior superioris.’’ J. Donnedieu de Vabres, op. cit., p. 8. 

69 Op. cit., p. 115. 

70 Henri Motulsky, in Rev. crit. de droit int. privé, Vol. 38 (1949), p. 63. 

11 Henri Battifol, ibid., Vol. 36 (1947), p. 431; Traité élémentaire de droit interna- 
tional privé (Paris, 1949), pp. 40-42. Also Roger Pinto, Eléments de droit constitu- 
tionnel (Lille, 1948), p. 333. 
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problem of a conflict between a law and a prior freaty has been squarely 
faced, and the primacy of the treaty affirmed ® ‘he Court of Appeal of 
Paris, in the case of Lambert v. Jourdan, decided January 30, 1948, refused 
to apply legislation enacted on May 7, 1946, the effect of which would have 
been to deny to the appellant rights to which he was entitled under a con- 
vention concluded between the United States and France in 1853.7* Even 
if this law were deemed to supersede earlier legislation which recognized the 
right claimed, ‘‘it must not be forgotten,’’ the court stated, ‘‘that the Con- 
stitution of the French Republie of October 27, 1946 has since .. . been 
promulgated, and that a constitutional law prevails over ordinary laws.’’ 
The interpretation of the treaty was fixed by an interpretative agreement 
eoncluded in 1933, and ‘‘the special authority attaching to treaties is now 
all the more strongly affirmed since the new Constitution has formally pro- 
claimed it....’’ It is relevant, therefore, only to determine in each case 
‘‘the rights which a foreign national may possess, whether from treaties 
binding his country and France—treaties which an ordinary law can 
neither modify nor denounce—or from an internal French law entering 
within the framework of the treaty.’’ The same court on February 18, 
1948, held, in the case of Kober v. Chollet, that the law of May 7, 1946, 
could not deprive the appellant of a right derived from the Geneva Con- 
vention of February 10, 1938."* 

Even in the above cases the court could have avoided any direct pro- 
nouncement on the effect of Article 28 by invoking the principle, firmly es- 
tablished by the Court of Cassation as early as 1936,** that legislative pro- 
visions shall be deemed to be applicable only to aliens who are unable to 

72 Rev. crit. de droit int. privé, Vol. 37 (1948), p. 493 (annotation by Ph. Frances- 
cakis) ; this JoURNAL, Vol. 44 (1950), p. 206. 

It was further held that the provisions of Art. 26 and 28 ‘‘incontestably envisage not 
only treaties to be concluded after the promulgation of the Constitution, but also those 
already in force and not denounced, and whose denunciation, furthermore, may take 
place only in conformity with the Constitution. ’’ 

In Chonchol v. Dame Vita, Nov. 10, 1947, Rev. crit. de droit int. privé, Vol. 37 (1948), 
p. 275, the Court of Appeal of Aix reversed a judgment of the Civil Tribunal of Nice, 
which had applied legislation enacted in 1926 in derogation of the terms of the Treaty of 
Lausanne of 1923. Since the decision was based upon a subsequent law which expressly 
reserved rights derived from treaties, there was, strictly speaking, no conflict. The dicta 
of the Court of Aix are, nevertheless, of interest, since they are perhaps the first to affirm 
unequivocally that Art. 28 of the new Constitution establishes the jurisdictional control 
of constitutionality. Referring to that law, which was inspired by a desire to avoid the 
often justified charge of non-fulfilment of international obligations resulting from legis- 
lation restricting the application of prior treaty provisions, the court stated: 
‘*, . . These considerations, which lead the judge from now on to give priority to diplo- 
matic conventions which are unequivocal in their terms—as in the present case—are re- 
inforced by Article 28 of the new French Constitution. ...’’ See comment by J.-P. 
Niboyet, ibid., pp. 280-283. 

73 Rev. crit. de droit int. privé, Vol. 38 (1949), p. 516. 

74 Zumkeller vy. Peillon, cited, note 61, supra. 
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invoke the benefit of a treaty. This principle, which may now be said to be 


one of obligatory interpretation, was applied by the Court of Cassation in 
Epoux Verbrigghe v. Demoiselle Bellest, decided July 11, 1947.° In this 
case the Chambre sociale annulled a judgment which, by application of an 
ordinance of October 11, 1945, denied to plaintiffs rights derived from a 
treaty concluded between France and Belgium in 1927, as interpreted by 
an agreement published as a decree in 1933. Without referring to Article 
98, the court held that the law, which contained no mention of treaty rights, 
‘‘necessarily reserves the case in which an alien can invoke an international 
convention. 

: Although it thus contains no striking innovation upon previous practice, 
Article 28 of the new Constitution is, nevertheless, of considerable signifi- 
cance. First, it will reeall to the legislator—always inclined to emphasize 
the souveraineté de la loi—his constitutional duty to respect the interna- 
tional obligations of France. Secondly, it should tend toward strengthen- 
ing the political guarantees against legislation which, in violating treaty ob- 
ligations, would also violate the Constitution.*7 Thirdly, it reinforces the 
judicial rule of interpretation by which the intention of the legislator to 
conform to treaty obligations becomes a presumption rebuttable only by 
the most express evidence of a contrary intent.’* Finally, in recognizing 
that treaties constitute a source of law distinet from, and superior to, in- 


75 Rev. crit. de droit int. privé, Vol. 36 (1947), p. 429 (annotation by H. Battifol). 

76 Accord, the following decisions of the Chambre sociale: Affaire Amadio, Feb. 13, 
1948, ibid., Vol. 37 (1948), p. 486; Braun v. Thureau, July 28, 1948, ibid., Vol. 38 
(1949), p. 307; Poinsot v. Kurica, Nov. 25, 1948, ibid., p. 308 (annotation by Henri 
Monneray), this JoURNAL, Vol. 44 (1950), p. 210. 

In an exceptional decision, the Court of Appeal of Paris, Jan. 7, 1948, Rev. crit. de 
droit int. privé, Vol. 38 (1949), p. 512, in the case of Hébertot v. Szepokowski had con- 
sidered that the rental legislation of 1946 had superseded both an earlier law and the 
Franco-Polish treaty of 1937. After an examination of the travaux préparatoires the 
court concluded that it had been the intention of the legislator to exclude from the 
benefits of the law of 1946 aliens who, like the respondent, had not fought during the 
war on the side of France. See comment by Ph. Francescakis. This case may be con- 
sidered overruled by Poinsot v. Kurica, supra. 

77 Aceording to Pinto, op. cit., p. 333, the guarantee of the rule laid down in Art. 28 
is political rather than judicial. The National Assembly, through operation of the ques- 
tion préalable, will be able to reject bills in violation of a treaty; the President of the 
Republic, upon demand of the Cabinet, may require a second deliberation; and, finally, 
the Constitutional Committee may intervene. 

78 Jean Mazeaud, in Juris-classeur périodique (1949), Pt. II, p. 4691 (quoted by 
Mouskhély, op. cit., p. 115), summarizes this principle as follows: ‘‘. . . Every time that 
the legislator has not manifested precisely, certainly and indisputably, a contrary will in 
the very text of the law, . . . the judge will give effect to the treaty; he will say that 
the legislator . . . has not had the intention of withdrawing implicitly from his inter- 
national obligations. This rule of interpretation . . . finds its support in the Constitu- 
tion, in the higher principles of law. The slightest hesitation in the text or weakness in 
drafting will permit the victorious return of the general rule.’’ 
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ternal legislation, it reinforces the authority of the executive, as the treaty- 
making power, in imposing upon the courts an interpretation calculated to 
give to treaties a maximum of effect.”® 

The final provision of Article 28 introduces a new ‘aeentia for the abro- 
gation, modification and suspension of treaties. Under the Third Republic 
it was recognized that this was a power to be exercised at the sole discretion 
of the President of the Republic, and that it was applicable to all treaties, 
including those ratified with legislative approval.*° The new solution re- 
quires that denunciation take place formally through diplomatic channels,*! 
and that it be approved by the National Assembly in the case of treaties 
falling within the categories listed in Article 27, with the exception of com- 
mercial treaties.** 

The effect of the French Constitution of 1946 is not so much to introduce 
innovations as to resolve long-standing controversies and to reinforce exist- 
ing trends toward the enhancement of the authority of international law. 
The reference to the general law in the Preamble, while essentially declara- 
tory, furnishes an unquestionable basis for the practice of the tribunals in 
resorting directly to customary rules whenever they are susceptible of judi- 
cial application. The provisions with regard to treaties manifest an equal 
respect for the international principle of pacta sunt servanda and the con- 
stitutional principle of the separation of powers. Treaties modify prior 
laws, but only if the legislator has approved; treaties are superior to later 
laws, and so remain until the authority which has created them has agreed 


to their termination. "| 


79 Executive interpretations, which are given retroactive effect, sometimes doubtlessly 
impute a wholly fictitious will to the original negotiators; equally, they sometimes im- 
pute to the legislator a fictitious will to respect the will of the negotiators thus estab- 
lished ex post facto. 

In Becker v. Préfet de la Moselle, June 22, 1948, Rev. crit. de droit int. privé, Vol. 
38 (1949), p. 55, the Tribunal of Sarreguemines held that an exchange of letters between 
the French and the German governments, dated May 6, 1939, containing an interpreta- 
tion of $1, par. 2 of the Annex to Section V of the Treaty of Versailles, ‘‘even in the 
absence of any ratification by the Chambers giving the agreement the force of law . 
clearly establishes the intention of the High Contracting Parties,’’ and was binding upon 
the court. See criticism by H. Motulsky, ibid., pp. 61-63. 

80 See Renault et Société des Usines Renault v. Société Rousski Renault (cited, 
note 19, supra) ; and Rousseau, op. cit., pp. 527-528. 

81 Niboyet is of the opinion that Art. 28 refers only to formal denunciation, and that 
it does not exclude other methods such as termination for adverse breach or as a measure 
of reprisal, which remain within the discretionary power of the executive. Rev. crit. de 
droit int. privé, Vol. 37 (1948), p. 485. 

82 Articles 26-28 are silent on the problem of the renewal of treaties concluded for 
limited periods. It may be presumed that the practice of the Third Republic, which ree- 
ognized that the power of prorogation belonged to the executive, will be continued. See 
Millet v. Dame Seosterzoneck et de Froding, May 14, 1935, Court of Cassation (Ch. req.), 
Sirey, Rec. gén. (1936), Pt. I, p. 281; and Rousseau, op. cit., p. 234. 
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The new Constitution reflects the conservatism of the French tradition 
in what it fails to do, but it also represents the best in that tradition by the 
progress it records. The liberal spirit which affirms the superiority of in- 
ternational obligation within the nation further acknowledges the goal of 
integrating the nation into the organized community of mankind, in pro- 
claiming that ‘‘France, on condition of reciprocity, accepts the limitations 
of sovereignty necessary to the organization and defense of peace.’ 


83 


83 Par. 15, Preamble. Cf. Art. 11, Constitution of the Italian Republic, Dec. 27, 1947, 
Department of State, Documents and State Papers, Vol. 1 (1948), p. 47; Peaslee, Con- 
stitutions of the Nations, Vol. II, p. 281; and Art. 24 (1), Basic Law of the Federal Re- 
public of Germany (cited, note 16, supra). 
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RECENT DEVELOPMENTS IN HIGH SEAS FISHERIES 
JURISDICTION UNDER THE PRESIDENTIAL 
PROCLAMATION OF 1945 


By CHARLES B. SELAK, JR. 


Formerly Legal Assistant, Office of the Under Secretary of State * 


On September 28, 1945, the President of the United States issued two 
proclamations asserting jurisdiction and control for certain purposes over 
areas of the high seas.'. These proclamations suggested the introduction of 
a new element into United States policy with regard to high seas jurisdic- 
tion even though the press release of September 28, 1945, which accom- 
panied the proclamations, indicated that they did not purport to ‘‘extend 
the present limits of the territorial waters of the United States.’’ ? 

The first proclamation is concerned with the natural resources of the sub- 
soil and sea bed of the continental shelf beneath the high seas but contigu- 
ous to the coasts of the United States;* while the second proclamation is 
concerned with the establishment of conservation zones in those areas of the 
high seas contiguous to the coasts of the United States wherein fishing ac- 
tivities have been or in the future may be developed and maintained on a 
substantial scale. Only the second proclamation will be discussed in this 
article. This proclamation reads as follows: 


Now, therefore, I, Harry S. TruMAN, President of the United States 
of America, do hereby proclaim the following policy of the United 
States of America with respect to coastal fisheries in certain areas of 
the high seas: 

In view of the pressing need for conservation and protection of fish- 
ery resources, the Government of the United States regards it as proper 
to establish conservation zones in those areas of the high seas contigu- 
ous to the coasts of the United States wherein fishing activities have 
been or in the future may be developed and maintained on a substan- 
tial scale. Where such activities have been or shall hereafter be devel- 
oped and maintained by its nationals alone, the United States regards 
it as proper to establish explicitly bounded conservation zones in which 
fishing activities shall be subject to the regulation and control of the 
United States. Where such activities have been or shall hereafter be 
legitimately developed and maintained jointly by nationals of the 


* The views expressed herein are the personal views of the author only. 

159 U. S. Stat. L. 884, 885; this JouRNAL, Supp., Vol. 40 (1946), pp. 45, 46. See 
Borchard, ‘‘ Resources of the Continental Shelf,’’ this JourNAL, Vol. 40 (1946), p. 53. 

2 Dept. of State Bulletin, Vol. XIII (Sept. 30, 1945), p. 484. 

8 Discussed by Richard Young, ‘‘Recent Developments with Respect to the Conti- 
nental Shelf,’’ this JouRNAL, Vol. 42 (1948), p. 849. 
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United States and nationals of other States, explicitly bounded conser- 
vation zones may be established under agreements between the United 
States and such other States; and all fishing activities in such zones 
shall be subject to regulation and control as provided in such agree- 
ments. The right of any State to establish conservation zones off its 
shores in accordance with the above principles is conceded, provided 
that corresponding recognition is given to any fishing interests of na- 
tionals of the United States which may exist in such areas. The char- 
acter as high seas of the areas in which such conservation zones are 
established and the right to their free and unimpeded navigation are 
in no way thus affected.* 

It might be pointed out, parenthetically, that the need for effective con- 
servation of high seas fisheries is very real today. One hundred years ago 
it was believed that the resources of the sea were practically inexhaustible— 
that the ocean was a bottomless reservoir of fish. Methods of fishing were 


relatively primitive, and the demand was not so great in relation to the 
supply as to cause any grave concern over depletion. During the last sev- 


enty-five years there has been, however, a steady trend toward exhaustion 
of some of the world’s fisheries.° The greater and greater demand for fish 
and fish products has had the effect of threatening the stock of many species 
of fish and marine animals with severe depletion or even extinction.® Con- 
servation measures have been taken in many cases to keep this extremely 
important resource from completely disappearing from the earth,’ and have 
had marked success in rebuilding the diminishing stocks.* 

During the 1930’s and until the outbreak of World War II there was 
concern over possible depletion of the Pacific salmon fisheries centering 
around Bristol Bay, Alaska, largely because of the activities of Japanese 
fishermen.® An extension of seaward jurisdiction unilaterally was strongly 


459 U.S. Stat. L. 885; this JourNAL, Supp., Vol. 40 (1946), p. 47; see comments by 
J. W. Bingham, this JouRNAL, Vol. 40 (1946), p. 173; E. W. Allen, 21 Wash. Law Review 
(1946) 1. 

5W. M. Chapman, ‘‘The Management of Marine Resources,’’? address made before 
the Fishing Industry Conference of Maine at Rockland, Maine, Aug. 5, 1949. 

6 For example, certain fish of the North Sea (such as the plaice); the halibut and 
sockeye salmon of the North Pacifie Ocean; the Bering Sea fur-seal herds; and whales 
throughout most of the world. 

7See A. P. Daggett, ‘‘The Regulation of Maritime Fisheries by Treaty,’’ this Jour- 
NAL, Vol. 28 (1934), p. 693; L. L. Leonard, International Regulation of Fisheries 
(Wash., 1944) ; S. S. Hayden, The International Protection of Wild Life (N. Y., 1942) ; 
J. Tomasevich, International Agreements on Conservation of Marine Resources (Stan- 
ford, 1943) ; and H. E. Gregory and K. Barnes, North Pacific Fisheries (N. Y., 1939). 

8 W. M. Chapman, ‘‘United States Policy on High Seas Fisheries,’’ Dept. of State 
Bulletin, Vol. XX, No. 498 (Jan. 16, 1949), p. 69, and note 7 supra. 

®U.S. Dept. of State Press Releases, Vol. XVIII (Jan.-June, 1938), pp. 412-417. The 
U. 8S. Government made a statement in this regard to the Japanese Government, stating, 
inter alia, that: ‘‘The American Government must view with distinct concern the deple- 
tion of the salmon resources of Alaska. These resources have been developed and pre- 
served primarily by steps taken by the American Government in cooperation with private 
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advocated in certain quarters,’® and several bills were introduced in Con- 
gress (the Copeland Bill and the Dimond Bill) which would have extended 
United States jurisdiction beyond three miles from shore.’* Nothing came 
of these efforts, and the advent of the war removed the immediate problem. 

It was realized, however, that in a geared-up modern world the situation 
would recur, in Bristol Bay or elsewhere, and that adequate measures would 
have to be taken in order that the interests of the United States be pro- 
tected, and fisheries resources prudently utilized for today’s needs and con- 
served for tomorrow, without violation of international law.'* In 1945 
President Truman issued the fisheries proclamation,'® thereby announcing 
a policy designed to provide for more effective use of marine resources in 
order ‘‘to make possible the maximum production of food from the sea on 
a sustained basis year after year.’’?* Under this proclamation it was ap- 
parently contemplated that a high seas fishery would be regulated by that 
nation or nations having a substantial interest in the fishery. Two criteria 
were indicated whereby a nation may be said to have a substantial interest 
in a fishery: (1) if the fishery is located in the high seas contiguous to its 
coasts, (2) if its nationals habitually resort to the fishery, thereby partici- 
pating in its development and maintenance. It would seem, therefore, that 
where there exist interests of two or more nations in the same fishery, de- 
termined by the above criteria, regulation would properly be accomplished 
through international agreement. Certain developments since 1945 would 
seem to confirm this view. They are: (1) the entering of reservations on 
the part of the United States with regard to the continental shelf decrees of 
certain foreign nations, reservations couched in such language that it might 
have been unchanged had there been no United States proclamation, and 
(2) the negotiation of three treaties concerned with the conservation of high 


interests to promote propagation and permanency of supply. But for these efforts, car 
ried on over a period of years, and but for consistent adherence to a policy of conserva- 
tion, the Alaska salmon fisheries unquestionably would not have reached anything like 
their present state of development. 


‘*. . . the American Government believes that the safeguarding of these resources 
involves important principles of equity and justice. It must be taken as a sound prin- 
ciple of justice that an industry such as described which has been built up by the na- 
tionals of one country cannot in fairness be left to be destroyed by the nationals of other 
countries. ...’’ Ibid., pp. 414, 416-417. 

10 J. W. Bingham, Report on the International Law of Pacific Coastal Fisheries (Stan- 
ford, 1938). 

11 See P. C. Jessup, ‘‘The Pacific Coast Fisheries,’’ this JouRNAL, Vol. 33 (1939), p. 
129. 

12 William W. Bishop, Jr., ‘‘ The Exercise of Jurisdiction for Special Purposes in High 
Seas Areas beyond the Outer Limit of Territorial Waters (e.g., Conservation, etc.),’’ 
address made before the Inter-American Bar Association, Sixth Conference, Detroit 
May, 1949. 

13 Supra, p. 670. 

14 Chapman, loc. cit., p. 69. 
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seas fisheries, based apparently upon the principles of the Presidential 
proclamation. 

Following the Presidential proclamation of the United States, a number 
of Latin American nations asserted claims to the continental shelf contigu- 
ous to their coasts. Among these nations were Argentina, Chile, and Peru. 
The President of Argentina, by Decree No. 1386 of January 24, 1944, and 
by Presidential Declaration of October 9, 1946,'* concerning the industrial 
utilization of the resources of the continental shelf and the coastal area, 
asserted sovereignty over the epicontinental sea and the continental shelf 
Chile, by Presidential Declaration of June 25, 1947,'* proclaimed national 
sovereignty over the seas adjacent to its coasts, to the extent necessary to 
conserve and protect and make use of the resources of national wealth in 
such areas, and to prevent such resources from being exploited to the dis- 
advantage of the inhabitants of Chile. Chile asserted ‘‘said protection and 
control over all the sea’’ to a distance of 200 maritime miles from the Chi- 
lean continental or insular coasts. Peru, on August 1, 1947,'S promulgated 
an Executive Declaration essentially similar to that of Chile. 

On May 28, 1949, the Saudi Arabian Government promulgated Decree 
No. 6/4/5/3711 asserting seaward jurisdiction in the Persian Gulf beyond 
three miles from shore.’® 

On July 2, 1948, the United States Government took action with regard 
to the decrees of the three Latin American states. While expressing sym- 
pathy with the praiseworthy motives of these nations in seeking arrange- 
ments for the effective conservation and perpetuation of the resources of the 
subsoil and sea bed of the continental shelf and the protection of coastal 
fisheries, the United States Government pointed out that the principles of 
these decrees differed in large measure from those of the United States proc- 
lamations, and appeared to be at variance with generally accepted princi- 
ples of international law. The United States Government noted in particu- 
lar that these decrees (1) declared national sovereignty over the continental 
shelf and over the seas adjacent to the coasts of the respective nations out- 
side the generally accepted limit of territorial waters, and (2) failed, with 
respect to fishing, to accord recognition to the rights and interests of the 
United States in the high seas adjacent to these nations. The United States 
Government therefore informed these governments, by separate notes each 


15 For a discussion of these proclamations by other coastal nations see article by 
Young, cited supra. 

16 Decrees No. 1,386/44, and No. 14,708/46, Boletin Oficial de la Republica Argentina, 
March 17, 1944, and Dee. 5, 1946; for translation of 1946 Declaration, see this JouRNAL, 
Supp., Vol. 41 (1947), p. 11. 

17 El Mercurio (Santiago), June 29, 1947. 

18 Decree No. 781, El Peruano—Diario Oficial, Aug. 11, 1947; also in Revista Peruana 
de Derecho Internacional, Vol. 7 (1947), p. 301. 

‘8 This JourNAL, Supp., Vol. 43 (1949), p. 154. See note by Richard Young en- 
titled ‘Saudi Arabian Offshore Legislation,’’ this JouRNAL, Vol. 43 (1949), p. 530. 
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dated July 2, 1948, that ‘‘it reserved the rights and interests of the United 
States so far as concerns any effects’’ of the decrees in question, or of any 
measures designed to put those decrees into operation. The full text of the 
note to Chile is as follows: 
Santiago, July 2, 1948. 
Excellency : 

I have the honor to refer to the Decree issued by the President of the 
Republic of Chile on June 25, 1947 concerning the conservation of the 
resources of the continental shelf and the epicontinental seas and to 
advise that I have been instructed by my Government to make certain 
reservations with respect to the rights and interests of the United 
States of America. 

The United States Government has carefully studied this declaration 
of the President of the Republic of Chile. The Declaration cites the 
Proclamations of the United States of September 28, 1945 in the Pre- 
amble. My Government is accordingly confident that His Excellency, 
the President of the Republic of Chile, in issuing the Declaration, was 
actuated by the same long-range considerations with respect to the wise 
conservation and utilization of natural resources as motivated Presi- 
dent Truman in proclaiming the policy of the United States relative to 
the natural resources of the subsoil and sea bed of the continental shelf 
and its policy relative to coastal fisheries in certain areas of the high 
seas. The United States Government, aware of the inadequacy of past 
arrangements for the effective conservation and perpetuation of such 
resources, views with utmost sympathy the considerations which led 
the Chilean Government to issue its Declaration. 

At the same time, the United States Government notes that the prin- 
ciples underlying the Chilean Declaration differ in large measure from 
those of the United States Proclamations and appear to be at variance 
with the generally accepted principles of international law. In these 
respects, the United States Government notes in particular that (1) the 
Chilean Declaration confirms and proclaims the national sovereignty 
of Chile over the continental shelf and over the seas adjacent to the 
coast of Chile outside the generally accepted limits of territorial waters, 
and (2) the Declaration fails, with respect to fishing, to accord appro- 
priate and adequate recognition to the rights and interests of the 
United States in the high seas off the coast of Chile. In view of these 
considerations, the United States Government wishes to indicate to the 
Chilean Government that it reserves the rights and interests of the 
United States so far as concerns any effects of the Declaration of June 
25, 1947, or of any measures designed to carry that declaration into 
execution. 

The reservations thus made by the United States Government are 
not intended to have relation to or to prejudge any Chilean claims 
with reference to the Antarctic Continent or other land areas. 

The Government of the United States of America is similarly reserv- 
ing its rights and interests with respect to decrees issued by the Gov- 
ernments of Argentina and Peru which purport to extend their sover- 
eignty beyond the generally accepted limits of territorial domain. 

I take this opportunity to renew to Your Excellency the assurances 
of my highest and most distinguished consideration. 

CLAUDE G. Bowers 
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The note to Argentina is essentially similar, as is that to Peru, although 
the latter contains no reference to the Antarctic. 

With regard to the Saudi Arabian Decree, the United States Govern- 
ment on December 19, 1949, presented the following note to the Saudi 


Arabian Government: 
Jidda, December 19, 1949 
Excellency : 


I have the honor, acting under instructions of my Government, to in- 
form Your Excellency as follows: 


‘“‘The United States has taken note of Decree No. 6/4/5/3711 is- 
sued by the Kingdom of Saudi Arabia on May 28, 1949, concerning 
the territorial waters of Saudi Arabia, and finds itself compelled to 
take exception to certain provisions thereof, deeming such provi- 
sions to be unsupported by accepted principles of international 
law, and to reserve all its rights and the rights of its nationals with 
respect thereto, namely : 


1. All provisions to the effect that the inland waters of the King- 
dom inelude waters outside of ports, harbors, bays, and other in- 
closed arms of the sea along its coast; and 

2. All provisions to the effect that the coastal sea, i.e., the marginal 
sea, of the Kingdom extends seaward of a belt of three nautical 
miles along its coast or around its islands.”’ 


I avail myself of this opportunity to renew to Your Excellency the 
assurances of my highest consideration. 


His Excellency 
Shaikh Yusuf Yassin, 
Acting Foreign Minister, 
JIDDA. 


Two other nations, Mexico and Costa Rica, also concerned with the con- 
servation of marine resources off their coasts, declared their intention to 
conserve this wealth. On October 29, 1945, the President of Mexico issued 
a declaration concerning the continental shelf surrounding the shores of 
Mexico.*° After pointing out the need for conservation, the declaration 
stated : 


On these grounds the Government of the Republic of Mexico reclaims 
all the continental shelf or base adjacent to its coasts and all and each 
of the known and unknown natural riches found therein and proceeds 
to the supervision, use and control of the zones of fishing protection 
necessary for the conservation of such a source of prosperity. 

The foregoing does not mean that the Mexican Government is seek- 
ing to disregard legitimate rights of a third party on reciprocal bases, 
or that the rights of free navigation on the high seas are affected, as 
the only thing that it seeks is to conserve those resources for the na- 
tional, continental and world welfare.** 


20 Excelsior (Mexico City), Oct. 30, 1945. 
*1 Translation by the U. S. Department of State. 
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The Government of Costa Rica, by Decree No. 116 of July 29, 1948, as- 
serted national sovereignty over the seas adjacent to the continental and 
insular coasts of Costa Rica, to a distance of 200 marine miles.** 

These declarations have never been put into effect, and the United States 
has recently entered into bilateral treaties with these two nations for the 
conservation of fisheries off their coasts in which the United States has an 
interest, and also into a multilateral agreement with a number of other 
nations with regard to fisheries conservation in the northwestern Atlantic 
area. 

On January 25, 1949, a convention was signed at Mexico City between 
the United States and Mexico for the establishment of an International 
Commission for the Scientific Investigation of Tuna,”* to deal with fisheries 
problems in ‘‘the waters of the Pacific Ocean off the coasts of both coun- 
tries’’;** and on May 31, 1949, a convention was signed at Washington, 
D. C., between the United States and Costa Rica for the establishment of 
an Inter-American Tropical Tuna Commission *° to deal with the waters of 
**the eastern Pacific Ocean’’ fished by the nationals of the High Contract- 
ing Parties.** Both conventions are concerned with tuna, tuna-like, and 
tuna-bait fishes, and are purely investigatory at this stage.** The treaty 
with Costa Rica provides for adherence by any other government whose 
nationals participate in the fishery, provided the signatories give their 
unanimous consent.”® 

The third recent international agreement having as its objective the 


conservation of the stock of fish in high seas fisheries, signed at Washing- 
ton under date of February 8, 1949, is the International Convention for 


22 San José, La Gaceta, July 29, 1948, p. 1. 

23 Cong. Rec. (81st Cong., 1st Sess.), Vol. 95, pp. 11867-8; and Dept. of State Bulle- 
tin, Vol. XX, No. 501 (Feb. 6, 1949), p. 174. 

24 Ex. K. (81st Cong., Ist Sess.), p. 3. 

25 Cong. Rec., loc. cit., pp. 11868-9; and Dept. of State Bulletin, Vol. XX, No. 519 
(June 12, 1949), p. 766. 

26 Ex. P (81st Cong., Ist Sess.), p. 3. 

27 The tuna industry of the United States has experienced an extraordinary growth 
within the last twenty years and is now the richest of our offshore fisheries. The prin- 
cipal fishery grounds are on the high seas off the Pacific Coast of the American Conti- 
nent, from Mexico southward to northern Peru. About 90 percent of the tuna catch 
landed by American fishermen is taken in these waters, and the American catch accounts 
for about 95 percent of the total amount of tuna harvested in this area by all countries. 
Hearings before the Subcommittee of the Senate Foreign Relations Committee, July 14, 
1949, printed in The Fisheries Conventions (U. 8. Govt. Printing Office, Wash., D. C., 
1949), pp. 54-55. 

28 The Secretary of State announced Aug. 18, 1949, that the Senate had unanimously 
advised ratification of these two treaties, as well as the Northwest Atlantic Fisheries 
Treaty (Dept. of State Bulletin, Vol. XXI, No. 531 (Sept. 5, 1949), p. 355). The 
President ratified them on Aug. 31 and Sept. 1, 1949. (Information furnished by the 
Department of State.) 
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the Northwest Atlantic Fisheries.*® The nations participating were Canada 
(and Newfoundland), Denmark, France, Iceland, Italy, Portugal, Norway, 
Spain, the United Kingdom, and the United States. 

The fisheries of the northwest Atlantic Ocean, off the coasts of New Eng- 
land, Newfoundland, Labrador and Greenland, have been resorted to by 
fishermen of a number of nations for over 300 years. European fishing 
vessels were sailing to the Grand Banks of Newfoundland before there was 
a permanent white settlement in the Western Hemisphere.*° The recogni- 
tion of the seriousness of the fish depletion problem in the northern Atlantic 
area had prompted the calling of several conferences in London during the 
last fifteen years.*! At the 1946 conference the United States, represented 
by an observer delegation, suggested that there are actually two fishing 
areas in the North Atlantic, and that they should be treated separately 
because of the nationals concerned and the problems involved. The Over- 
fishing Convention of 1946 therefore delimited the western boundary of its 
convention area at 42° west longitude. The United States thereupon took 
the initiative in developing means for international codperation with re- 
gard to the fisheries of the North Atlantic Ocean west of 42° west longitude, 
and invited the nations which appeared to have legitimate interests in these 
fisheries to a conference to be held in Washington beginning January 26, 
1949.32. In determining which nations had such an interest in the fisheries 
of this area, the principles of the Presidential Proclamation of 1945 were 
kept in mind, and the two criteria mentioned above were employed: (1) 
the interests of coastal nations, and (2) the interests of nations whose fish- 


ing vessels frequented the area. Accordingly, nations like Spain, Portugal, 
and Italy were invited, since their fishing fleets have sought cod on the 
Great Banks for many generations. 

The agreement was signed in Washington on February 8, 1949, and set 
up machinery for the scientific investigation of the stock of fish in the con- 
vention area. Since a number of distinct fisheries exist in this area, and 
not all signatories were interested in each fishery, it was found convenient 


to subdivide the over-all area into five sub-areas, primarily for administra- 
tive purposes.** The convention makes provision not only for investigation, 
but for eventual regulation when investigation shows that to be necessary 


29 Cong. Rec., Vol. 95, pp. 11860-5; and U. 8S. Dept. of State, Documents and State 
Papers, Vol. 1 (1948-49), pp. 711-716. 

80 For an historical treatment of this area, see Charles Carter and Staff, ‘‘ Treaties 
Affecting the Northeastern Fisheries,’’ U. 8. Tariff Commission Report No. 152, 2nd 
Ser. (1944), 

31 The International Convention for the Regulation of the Meshes of Fishing Nets and 
the Size and Limits of Fish, London, March 23, 1937, published as Mise. No. 5 (1937), 
Papers Relating to Foreign Affairs Laid before Parliament; and the International Over- 
fishing Convention, London, April 5, 1946, published as Mise. No. 7 (1946), ibid. 

82 Dept. of State Bulletin, Vol. XIX, No. 491 (Nov. 28, 1948), p. 669. 

88 Ibid., Vol. XX, No. 506 (March 13, 1949), p. 319. 


S- 
id 
Ss 
1e 
n 
ie 
n 
1, 
yf 
f 
d 
e 
F 


678 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


and desirable, provided all governments represented on the panel (com- 
mission) of a sub-area consent. 

Significant from the point of view of international law is the fact that, 
in the view of the United States Department of State,** and as stated by the 
Senate Committee on Foreign Relations, 


The conventions introduce no innovation in United States fisheries 
policy. They represent the initial application of the principles of the 
Presidential Proclamation of September 28, 1945, concerning the policy 
of the United States with respect to the conservation of coastal fisheries 
in certain areas of the high seas. In addition they seek to apply in 
new high seas areas long-established conservation principles and prac- 
tices found effective in the halibut and sockeye-salmon fisheries of the 
northeast Pacific Ocean, in the management of which the United States 
and Canada have now some thirty-eight years of successful experi- 
ence.** 
Another aspect of the Northwest Atlantic Convention would seem to 
shed some further light upon the matter with which we are concerned. 
Article I, paragraph 2 of the Convention reads: 


Nothing in this Convention shall be deemed to affect adversely (preju- 
dice) the claims of any Contracting Government in regard to the 
limits of territorial waters or to the jurisdiction of a coastal state over 
fisheries. 


While serving the purpose of removing controversy regarding the proper 
limit of territorial waters,** this paragraph has called attention to the fact 


that there are probably two types of jurisdiction over fisheries, and may 
help to clarify the position of the United States in this regard. 

Although the United States has, during its history, exercised jurisdiction 
for special purposes farther seaward than three miles from shore, for ex- 
ample, under the customs laws, the ‘‘ Liquor Treaties,’’ and the Anti-Smug- 
gling Act,** its policy since the time when Thomas Jefferson was Secretary 
of State has been that three nautical miles or one marine league constitutes 
the proper limit of territorial waters.** This policy has been referred to 


84 Hearings before the Subcommittee of the Senate Foreign Relations Committee, July 
14, 1949, printed in The Fisheries Conventions (U. S. Govt. Printing Office, Wash., 
D. C., 1949), pp. 54-55. 

35 Sen. Ex. Rept. No. 11, 81st Cong., 1st Sess., pp. 3-4. 

36 Art. III of the London Overfishing Convention of April 5, 1946, reads: ‘‘ Nothing 
in this Convention shall be deemed to prejudice the claims of any Contracting Govern- 
ment in regard to the limits of territorial waters.’’ Note 31, supra. 

37 See P. C. Jessup, The Law of Territorial Waters and Maritime Jurisdiction (New 
York, 1927); W. E. Masterson, Jurisdiction in Marginal Seas (New York, 1929); S. 
Riesenfeld, Protection of Coastal Fisheries under International Law (Washington, 1942) ; 
and P. C. Jessup, ‘‘The Anti-Smuggling Act of 1935,’’ this JourNAL, Vol. 31 (1937), 
p. 101. 

38 Mr. Jefferson, Secretary of State, to Mr. Hammond, British Minister, Nov. 8, 1793, 
I Moore’s Digest 703; 39 Columbia Law Review (1939) 317, 321-322. 
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by many Secretaries of State,*® and upheld by the Supreme Court of the 
United States.*° Within this zone the United States has claimed sover- 
eignty, and has regarded the fisheries therein as being under its sole con- 
trol and reserved to the use of its nationals in the absence of a treaty to the 
contrary.*? 

It is submitted that the fisheries proclamation of 1945 has not changed 
the policy of the United States with regard to the extent of territorial 
waters, and that the jurisdiction and control to be exercised over high 
seas fisheries under that proclamation is not an extension of sovereignty 
beyond three miles from shore, but rather a special type of jurisdiction for 
a limited purpose, a jurisdiction which must be jointly exercised when- 
ever the substantial interests of more than one nation are involved. This 
conclusion would seem to follow from the facts that (la) the proclamation 
itself states that ‘‘the character as high seas of the areas in which such 
conservation zones are established and the right to their free and un- 
impeded navigation are in no way thus affected,’’** and (1b) the accom- 
panying White House Press Release expressly stated that the proclamation 
did not purport to ‘‘extend the present limits of the territorial waters of 
the United States’’; ** (2) the United States protested the coastal juris- 
diction decrees of Argentina, Chile, Peru and Saudi Arabia as acts in viola- 
tion of international law in asserting sovereignty over areas of the high 
seas; *t and (3) the United States negotiated treaties with Mexico and Costa 
Rica to deal with the fisheries off their coasts in which American fishermen 


had an interest,*® thereby achieving conservation at the international level 
as contemplated for a multi-nation fishery under the Presidential Proclama- 
tion of 1945, in fisheries which the coastal states had apparently originally 
planned to regulate unilaterally. In other words, the United States would 


seem to have made two ‘‘converts’’ to the principles of the Presidential 
Proclamation; and (4) as perhaps the best example of the working of the 
principles of the Presidential Proclamation, the United States, in taking 
the initiative to call a conference to draw up a treaty for the conservation 
of the Northwest Atlantic fisheries, followed those principles in determining 
which nations had a substantial interest in those fisheries, and would there- 
fore properly be parties to any regulation thereof,*® and it was all these 
nations which became signatories to the treaty and participators in the 
conservation program launched thereby. 


88IT Moore’s Digest 704, 705; I Hackworth’s Digest 631, 634, 637-8, 639, 640, 643. 
40 Cunard 8S. S. Co., Ltd. v. Mellon (1923), 262 U. 8. 100. 

*1 See, 251, Title 46, U.S.C., and Sec. 4.96(a) of the Customs Regulations of 1943. 

42 Supra, p. 671. 

43 Note 2, supra. 

44 Supra, p. 673. 

*5 Notes 23, 24, 25, 26, supra. 

46 Supra, p. 677. 
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Further, the United States Senate gave its unanimous advice and con- 
sent to the ratification of these treaties,‘7 and during their consideration 
before that body, Senator Green, the Chairman of the Senate Foreign Re- 
lations Committee’s subcommittee which had held hearings on the treaties, 
stated it to be his opinion that: 


The proclamation was misinterpreted by several nations, which as- 
sumed it to mean that the United States would accept the extension 
of the sovereignty of those nations over the high seas off their coasts. 
The United States is strongly opposed to such extension of sovereignty 
on several grounds. The result of such extension of sovereignty out 
into the high seas could very well be disastrous to our interests in a 
number of high seas fisheries. We have very important fisheries off 
the coasts of other countries, such as the Grand Banks fisheries in 
which the United States fishermen have participated since the earliest 
history of our country; the shrimp fisheries in the Gulf of Mexico 
which were explored and developed by our fishermen; the tuna fishery 
off the west coast of Latin America which is a most valuable fishery 
and has been developed exclusively by United States fishermen; the 
several important fisheries which have been jointly developed by 
United States and Canadian fishermen off the coast of British Columbia. 

To make the United States position crystal clear on this serious 
question, this Government has stated that the United States would be 
willing to place its fishermen under the same regulations as the fisher- 
men of any other nation operating in any fishery provided that: (1) 
the regulations have been shown by scientific investigation to be neces- 
sary in order to prevent overfishing, and (2) the United States has 
an equal voice with any other nation in determining the regulations 
to be applied.** 

And finally, Dr. W. M. Chapman, as spokesman for the Department of 
State, has made it clear that the Presidential Proclamation of 1945 concern- 
ing fisheries does not purport to extend sovereignty beyond three miles 
from shore, nor in any manner attempt to change international law. He 
recently remarked that ‘‘. .. the United States Government claims and as- 
serts an extent of territorial waters everywhere along its coast and along 
the coasts of its territories and islands under its possession or jurisdiction 
of three marine miles’’; and that ‘‘. . . the territorial limits of the U. 5. 
are precisely the same as before Sept. 28, 1945, namely, three marine miles 
seaward from the coast, the continental shelf Proclamation not having af- 
fected them.’’ *® And he has commented upon the action taken by certain 
foreign governments purporting to extend their sovereignty seaward in 
some cases up to two hundred marine miles, and has characterized this ac- 

417 Note 28, supra. 

48 Cong. Rec., Vol. 95, p. 11866. 

49 Statement by W. M. Chapman, Special Assistant to the Under Secretary of State, 
before an executive hearing of the Subcommittee on Fisheries of the House Committee 


on Merchant Marine and Fisheries, Thursday, May 25, 1950 (Unpublished; made avail: 
able to the author by Dr. Chapman). 
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tion as carving ‘‘the oceans of the world into segments of sovereign terri- 
tory in the same way that the land surface of the world is divided. . . 
The principle of sovereign control of the seas . . . works against too many 
maritime interests of too many maritime nations and is simply unaccepta- 
ble to them.’’ *° 

If the interpretation herein given to these new developments proves to 
be a correct one, the world can look forward to more and more codperation 
among governments in the investigation and regulation of the food re- 
sources of the high seas within the framework of international law, by 
means of international agreements, to the end that the peoples of the world 
may be benefited by being provided with the maximum yield of food from 
the fishery resources of the international common. 


50**United States Policy on High Seas Fisheries,’’ loc. cit., p. 71. 
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THE VENEZUELA-BRITISH GUIANA BOUNDARY 
ARBITRATION OF 1899 


By Currtron J. CHILD 


Formerly Commonwealth Fund Fellow, University of Wisconsin 


In his note on ‘‘The Venezuela-British Guiana Boundary Dispute,’ 
(this JouRNAL, Vol. 48 (1949), pp. 523-530), Judge Otto Schoenrich pub- 
lishes a memorandum by the late Severo Mallet-Prevost which, if it were 
the only evidence upon which the fairness of the arbitration of 1899 could 
be judged, would bring the justice of the award seriously into question. 
Fortunately, however, it is not necessary to rely either upon the recollec- 
tions of Mr. Mallet-Prevost or upon the construction placed upon these 
and other facts relating to the boundary dispute by Judge Schoenrich in 
order to learn the truth of how the Tribunal came to make its award. 
There are the voluminous files of the British Foreign Office on the arbitra- 
tion to which reference may be made? and there is the verbatim record 
of the Tribunal, taken down by six shorthand writers, printed day by day 
as the Tribunal sat, and then issued in 54 parts. There are also the files 
—often most informative—of contemporary newspapers (for the arbitra- 
tion took place at the French Ministry of Foreign Affairs under the 
watchful eye of the press). 

It was perhaps only to be expected that some day, after turning the 
matter over in his mind for so long, Mr. Mallet-Prevost would eventually 
produce a theory to justify the attack which he and General Harrison, the 
senior Counsel for Venezuela, launched upon the Tribunal immediately 
after the award was announced on October 3, 1899.2 On that occasion 
Mr. Mallet-Prevost and General Harrison made a statement to Reuter’s 
correspondent which, after claiming ‘‘victory’’ for Venezuela in terms 
which will be referred to later in this paper,® concluded as follows: 


The President of the Tribunal . . . had in his closing address today 
commented on the unanimity of the present judgment and referred 
to it as a proof of the success of the arbitration. It did not, however, 
require much intelligence to penetrate behind this superficial state- 
ment and see that the line drawn was a line of compromise and not 4 
line of right. If the British contention had been right, the line should 


1The Foreign Office papers on the Arbitration of 1899 in the Public Record Office, 
London, fill 15 bound volumes. They are FO 80: 411-424 inclusive, and FO 80: 474. 

2The award was announced on Oct. 3, and not on the 4th, as stated by Judge 
Schoenrich. 

3 See below, p. 691. 
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have been drawn much further west. If it had been wrong, then it 
should have been drawn much further east. There was nothing in the 
history of the controversy, nor in fact in the legal principle involved, 
which could adequately explain why the line should be drawn as it 
was now found. So long as arbitration was to be conducted on such 
principles it could not be regarded as a success, at least by those who 
believed that arbitration would result in an admission of legal rights 
and not in compromises really diplomatic in their character. Vene- 
zuela had gained much, but she was entitled to much more, and if the 
arbitrators were unanimous it must be because their failure to agree 
would have confirmed Great Britain in the possession of even more 
territory.‘ 

In view of the charges which have now been ventilated in Mr. Mallet- 
Prevost’s memorandum, the language of this attack is significant. For it 
will be noted that, although he and General Harrison did not spare the 
Tribunal, nor, indeed, the two American judges who were members of it, 
the only suggestion of impropriety which they made in connection with 
the award was that it was essentially a compromise, rather than the ad- 
mission of right on the part of one side or the other, and that it conse- 
quently deprived Venezuela of territory to which her Counsel (naturally 
enough) believed her to be legally entitled. There was no complaint that 
this compromise resulted from undue pressure upon the judges by the 
Russian President of the Tribunal, M. de Martens, or from a ‘‘deal’’ be- 
tween Russia and Great Britain, as alleged in Mr. Mallet-Prevost’s memo- 
randum. Nor was there any appeal to the American judges, as there might 
reasonably have been, if Mr. Mallet-Prevost’s present charge is true, to 
enter a protest against the false position in which they had supposedly 
been placed by the President of the Tribunal and to let it be known that, 
if they had concurred in the unanimous award of the Tribunal, they had 
done so against their own better judgments.® In fact, apart from the 
resentment which the Counsel for Venezuela apparently felt against the 
verdict, there were none of the elements of the story as Mr. Mallet-Prevost 
now tells it—a circumstance which makes it tempting to assume that, in 
nursing his grievance against the Tribunal through the years, Mr. Mallet- 
Prevost allowed his imagination to supply a number of details which were 
missing from the statement which he and General Harrison made in 1899. 

This was not the only extent to which the picture apparently changed in 
Mr. Mallet-Prevost’s mind between 1899 and 1944, when he dictated his 
statement; and thus, before proceeding to examine his principal allegation 
regarding the ‘‘deal’’ between Great Britain and Russia, it becomes neces- 
sary to consider some of the major errors which he allowed to creep into 


*The Times (London), Oct. 4, 1899, p. 6. 

*So far from entering such a protest, Justice Brewer went on record with the state- 
ment, which Judge Schoenrich himself quotes, to the effect that all the arbitrators had 
differing views as to where the true boundary should be drawn, ete. 
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the story and, above all, to call attention to the tricks which his memory 
apparently played with the facts which he adduces in support of his state- 
ment. 

The first error in Mr. Mallet-Prevost’s account relates to the role of 
Lord Chief Justice Russell, one of the British judges, in the arbitration. 
After recording the conversation which he had with Lord Russell at dinner 
in January, 1899, Mr. Mallet-Prevost observes that, from that moment, he 
knew that he ‘‘could not count upon Lord Russell to decide the boundary 
question on the basis of strict rights.’’ The fact is, however, that, in 
January, 1899, when Mr. Mallet-Prevost dined with him, the Lord Chief 
Justice was in no way connected with the boundary dispute and had no 
prospect of being involved in the arbitration. At that time the arbitrators 
were M. de Martens, Chief Justice Fuller, Justice Brewer, Lord Justice 
Collins and Lord Herschell—as provided for in Article II of the Anglo- 
Venezuelan Treaty of February 2, 1897. As the first British arbitrator 
nominated by the Judicial Committee of the British Privy Council, again 
in accordance with Article II of the Treaty, Lord Herschell was, in Janu- 
ary, 1899, actively concerned with the preliminaries of the arbitration, 
although he was prevented by other business (as was Chief Justice Fuller) 
from attending the brief and formal first meeting of the Tribunal on Janu- 
ary 25. And it was only with his sudden death, after a fall in the street 
in Washington, D. C. on March 1, 1899 (7.e., two months after Mr. Mallet- 
Prevost’s conversation with Lord Russell), that it became necessary to 


bring in another arbitrator to replace him. It was then, and only then, 
that Lord Russell became involved in the arbitration, and it is consequently 
sheer nonsense for Mr. Mallet-Prevost to suggest that, from the moment 
when he dined with the Lord Chief Justice in January, he knew that he 
could not count upon the latter to be fair, and for Judge Schoenrich to 
adduce this ‘‘circumstance’’ as having led Mr. Mallet-Prevost to the opin- 
ion that a ‘‘deal’’ was concluded behind the scenes between Great Britain 


and Russia. 

In the case of Lord Justice Collins, the other British arbitrator, Mr. 
Mallet-Prevost’s memory seems to have been equally at fault. Of Lord 
Justice Collins Mr. Mallet-Prevost says that, at first, ‘‘his whole attitude 
and the numerous questions which he asked were critical of the British 
contentions and gave the impression that he was leaning toward the side of 
Venezuela’’; and that, after the ‘‘short two weeks holiday’’ of the Tribunal 
(when he and Lord Russell allegedly took the President of the Tribunal 
with them to England and when the ‘‘deal’’ between Great Britain and 
Russia was allegedly concluded) the ‘‘change in [him] was noticeable,’’ 
i.e., ‘he asked very few questions and his whole attitude was entirely dif- 
ferent from what it had been.”’ 

Now, as Mr. Mallet-Prevost must have known in 1899, even though he 
apparently overlooked the fact later, every word spoken by Lord Justice 
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Collins as long as he sat on the Tribunal, and every word spoken by every 
other judge and counsel participating in the arbitration, was entered in 
the verbatim record which was printed at the end of each day’s proceed- 
ings; so that, had Mr. Mallet-Prevost checked his statement against the 
record, the following facts could not possibly have escaped his notice: 

1. Taking his recorded remarks as a whole, Lord Justice Collins gave no 
tangible indication that he was ‘‘leaning toward the side of Venezuela’’ 
or, indeed, toward the side of Great Britain, either before or after the 
erucial recess. He allowed Lord Russell to do the greater part of the 
questioning during Sir Richard Webster’s opening speech for Great 
Britain (June 15—July 13). He followed Mr. Mallet-Prevost with a num- 
ber of critical questions and observations during the latter’s opening speech 
for Venezuela (July 21-August 10), mildly rebuking him on July 24 for 
the manner in which he presented his evidence. He gave the same alert 
attention to the ensuing speeches (Mr. Soley, August 12-29; Sir Robert 
Reid, August 30-September 4; Mr. G. R. Askwith, September 5-7; Gen- 
eral Tracy, September 7-15; Sir Richard Webster, September 15-19; and 
General Harrison, September 19-27). He questioned the British Counsel, 
Sir Robert Reid and Mr. Askwith, as frequently as he questioned General 
Tracy, with whom he had long exchanges on September 12 over the lat- 
ter’s interpretation of the Treaty of Miinster.*. Both he and Lord Russell 
continued to put searching questions to Sir Richard Webster during the 
latter’s summing up.* On the other hand, his interruptions during Gen- 
eral Harrison’s final speech were on the whole not unhelpful to the latter 
in rounding off the case for Venezuela. 

2. Lord Justice Collins’ questions and interjections varied in number 
from 0 to 30 per session before the recess, except on July 31 and August 
3, When they numbered 36 and 72 respectively (during Mr. Mallet-Prev- 
ost’s own speech). They varied from 0 to 29 per session after the recess, 
the total reaching 29 during the first session after the recess, when the 
change in him would presumably have been most noticeable had he sud- 
denly become ‘‘taciturn and listless’’ (as Judge Schoenrich puts it). 

3. After the recess, as indeed before, Lord Justice Collins tended to ask 
as many questions as Chief Justice Fuller and Justice Brewer, who were 
presumably not ‘‘taciturn and listless.’’ 

Apart from these errors in regard to the réles of Lord Russell and Lord 
Justice Collins, there are minor misstatements of fact in Mr. Mallet- 


Prevost’s narrative which also show how badly his memory must have 
served him. For instance, he states that after he and Sir Richard Web- 
ster had concluded their speeches ‘‘the Tribunal adjourned for a short 


6 Seventeenth Day’s Proceedings, Meeting of July 24, p. 

’ Forty-Fourth Day’s Proceedings, Meeting of September 12, pp. 2556-2560. 

®They were often more searching than those put by Chief Justice Fuller and Justice 
Brewer. 
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two weeks holiday.’’ Now had he deemed it worth his while to refresh 
his recollection by reference to the printed record, Mr. Mallet-Prevost 
would have been reminded that the Tribunal did not adjourn after hear- 
ing Sir Richard Webster and himself, but went straight on to hear the 
‘‘argument’’ of Mr. Soley. It was then, in the very middle of Mr. Soley’s 
‘‘argument,’’ that the Tribunal did adjourn, but only for nine days 
(August 16-25), and not for ‘‘two weeks,’’ as stated by Mr. Mallet-Prevost. 
(This was only one of the Tribunal’s ten adjournments, but as it was the 
longest, although not by very much, we must assume that it was the one 
which Mr. Mallet-Prevost had in mind.) ° 

As for Mr. Mallet-Prevost’s cardinal allegation that a ‘‘deal’’ was con- 
eluded between Great Britain and Russia in 1899 to decide the arbitration 
in the manner described in his statement, it ought perhaps in the first place 
to be pointed out that the very suggestion that the British felt it neces- 
sary to negotiate such a ‘‘deal’’ implies that by the end of Mr. Mallet- 
Prevost’s speech the proceedings were going so badly for them that they 
felt that they had to resort to subterfuge in order to make their position 
more secure. The fact is, however, that Mr. Mallet-Prevost’s case gave the 
British no cause for anxiety. At one stage in his ‘‘: 


argument’’ the Presi- 
dent of the Tribunal had felt constrained to suggest to him that, in the 
interest of brevity, he might make certain changes in his method of pre- 
senting his evidence; '° and, after he wound up on August 10, the British 
Agent, Mr. George W. Buchanan, was able to report to Lord Salisbury 
that the Tribunal had not, in his opinion, been very profoundly impressed 
by his performance. He wrote: 


The speech which Mr. M—P thus brought to a close has not, I believe, 
made any real impression on the Tribunal. It has attacked the 
British position too much in detail, and any success which he may have 
obtained has been of a purely negative character." 


Nor did Mr. Buchanan feel at any time that the case was going badly 
for Great Britain. On the contrary, he continued to send in optimistic 
reports throughout the proceedings. At the end of Mr. Soley’s speech he 
thought that the Tribunal was impressed by the fact that Point Barima lay 
within the British sphere of influence.’* He considered that General 


®The Tribunal had to take three long recesses in June and early July in order to 
permit M. de Martens to attend the First Hague Conference. 

10 Cf. the remarks by the President and other members of the Tribunal, in Twentieth 
Day’s Proceedings, Meeting of July 31, pp. 1213 ff. 

11 Mr. Buchanan to Lord Salisbury, No. 81 of August 10, 1899, in FO 80: 420. Vene- 
zuela, Guiana Boundary Arbitration (Archives), Drafts 1-82, January-August 12, 1899. 

12Mr. Buchanan to Lord Salisbury, No. 104 of August 29, 1899, in FO 80: 421. 
Venezuela, Guiana Boundary Arbitration (Archives), Drafts Nos. 83-169, August 13- 
January 4, 1900. 
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Tracy,'® who had ‘‘wearied his listeners by reading out a written speech 
full of endless repetitions,’’ had ‘‘made no impression whatsoever on the 
Tribunal’’; '* and of General Harrison’s final speech he wrote: 


In spite of the foree and eloquence with which General Harrison has 
supported the contention that Venezuela as successor to Spain is in- 
vested with a prior and paramount title to the territory in dispute, 
the speech which he has today brought to a close has, I think, failed 
to make any serious impression on the Tribunal.*® 


It is consequently not surprising, perhaps, to find that, in the fifteen 
bound volumes of British Foreign Office papers relating to the arbitra- 
tion’® and in the almost equally voluminous dispatches and telegrams 
which passed between London and St. Petersburg during this period * 
there is not one single document which by the widest stretch of the imagina- 
tion could be considered to indicate a ‘‘deal’’ between Great Britain and 
Russia of the sort suspected by Mr. Mallet-Prevost. 

How, in any ease, do the steps which were allegedly taken to conclude 
that ‘‘deal’’ during the crucial recess of the Tribunal in August fit in with 
what is otherwise known of the movements of the leading figures in the 
drama? If we are to believe Mr. Mallet-Prevost, ‘‘the two British arbi- 
trators returned to England’’ during the recess ‘‘and took Mr. Martens 
with them.’’ In the case of Lord Russell the first part of this statement 
is certainly true, for there is confirmation in the London Times of August 
18, 1899, Court Cireular (page 4), that ‘‘the Lord Chief Justice (Lord 
Russell of Killowen) returned from Paris yesterday to his country house, 
Tadworth Court, near Epsom.’’ There is, however, no mention of the 
movements of Lord Justice Collins. Nor is it recorded that M. de Martens 
accompanied Lord Russell. In fact there is no mention of M. de Martens 
having visited Great Britain at all, although M. de Martens was very 
much in the public eye at the time, not only as President of the Tribunal, 
but as a prominent figure at the First Hague Conference; so that it seems 
hardly likely that the Jimes would have ignored him if it had been known 
that he was returning with Lord Russell.1® The absence of any mention 


13 Whom Judge Schoenrich erroneously describes as an ‘‘ex-Secretary of War.’’ He 
was, as is well known, an ex-Secretary of the Navy. 

14 Mr. Buchanan to Lord Salisbury, No. 131 of September 15, 1899, in FO 80: 421. 

15 Mr, Buchanan to Lord Salisbury, No. 156 of September 27, 1899, ibid. 

Mr. James C. Tilley, Mr. Buchanan’s assistant, wrote in a somewhat lighter vein: 
‘General Harrison is very good in his own style, which includes a good deal of furniture 
smashing, but I do not think that he is good enough to turn the seale.’’ Mr. Tilley to Mr. 
Cartwright of September 20, 1899, in FO 80: 419. Venezuela, Guiana Boundary Arbi- 
tration (Various), June-December, 1899. 

16 FO 80; 411-424 and 474. 

17 FO 65: 1579-1583, Russia. 

18On August 23 (Court Circular, p. 7) the Times reported that ‘‘Lord Russell of 
Killowen has left London for Paris,’’ but again there was no mention of M. de Martens 
or Lord Justice Collins. 
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of the movements of Lord Justice Collins is also remarkable because there 
is a full account of the movements of the others concerned in the arbitra- 
tion. For instance, the Times of August 19 (Court Circular, p. 7) re- 
ported that Sir Robert Reid, one of the Counsel for Great Britain, had 
‘returned to his country house at Kingsdown, near Walmer, from Paris’’; 
and the Times of August 18 (Court Circular, p. 4) likewise reported that 
the Attorney General, Sir Richard Webster, had ‘‘left Paris for Switzer- 
land for a short holiday.’’ '® 

But supposing that M. de Martens was taken to England unnoticed 
by the press in order to participate in a ‘‘deal’’ between Great Britain 
and Russia, is it likely that the leading British Counsel and the Law 
Officer of the British Crown most intimately concerned with the handling 
of the British ease—Her Majesty’s Attorney General—would have chosen 
this particular moment to go off in the opposite direction to Switzerland 
for a holiday? And would Lord Salisbury, who was following the pro- 
ceedings with the utmost interest, also have chosen this particular time to 
retire to Walmer Castle in order to be with the Marchioness (then recover- 
ing from a serious illness),”° so that he was right out of the picture until 
the Queen summoned him to Osborne on August 24? *! 

Had Mr. Mallet-Prevost reflected for a moment upon the state of rela- 
tions between Great Britain and Russia in the summer of 1899 he must 
inevitably have realized how difficult, if not impossible, from a political 
point of view, a ‘‘deal’’ between the two countries would have been. One 
agreement—the Exchange of Notes of April 28, 1899, defining spheres 
of influence for the construction of railways in China **—had admittedly 
been reached earlier in the year, but this had done so little to relieve the 
tension between the two countries in the Far East that this was still at 
its height when Mr. John Hay, the United States Secretary of State, 
stepped in to proclaim his ‘‘Open Door’’ policy. Such, indeed, were the 
relations between Great Britain and Russia in the summer of 1899 that 
the First Secretary at the German Embassy in St. Petersburg, von 
Tschirschky, was constrained to report: 

I do not believe that there is scope within the framework of Russian 
policy—or, as far as I can imagine, within that of English policy— 
[for the two countries] to reach agreement and bind themselves in 
writing on general political questions of this nature. Moreover, it 
seems to me that the basis for such an agreement between these States 
is lacking because, in view of the inability of Russia in practice to 


19 On August 23 (Court Circular, p. 7) the Times reported that ‘‘the Attorney-Gen- 
eral (Sir R. Webster) and Sir Robert Reid, Q.C., M.P., have both returned to Paris for 
the Venezuelan arbitration.’’ Again there was no mention of M. de Martens or Lord 
Justice Collins. 

20 The Times, Aug. 16, Court Circular, p. 7. 

21 Ibid., Aug. 25, Court Circular, p. 7. 

22 British and Foreign State Papers, 1898-1899, Vol. XCI, pp. 91 ff. 
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oppose British claims to the Persian Gulf, Russia’s undertaking to 
give up her own pretensions to the Persian Gulf would have little 
value for England.** 


Nor did the attitude adopted by the Russians in the Transvaal crisis 
bring any improvement in the situation. Indeed, so violent were the pro- 
Boer outbursts in the Russian press that the British Chargé d’Affaires at 
St. Petersburg, Mr. Charles Hardinge, was moved, on October 18, 1899, 
to write a long and impassioned despatch to Lord Salisbury, drawing the 
British Foreign Seeretary’s attention to the ‘‘bitterness and hostility’’ 
which was being displayed towards Great Britain, and pointing out that, 
in view of the control normally exercised over the Russian editors, these 
were undoubtedly receiving official blessing and support.** 

If, therefore, there is no real evidence of a ‘‘deal’’—and, indeed, no 
conceivable basis for one—between Great Britain and Russia on the 
Venezuelan Boundary question, how in fact are the peculiar circumstances 
which Mr. Mallet-Prevost seeks to attribute to the award to be explained? 
Is it not necessary here to take into account the attitude of the President 
of the Tribunal, whose desire to have a unanimous award seems to provide 
the key to the whole situation? Indeed, was it not M. de Martens’ desire 
for unanimity which caused him, in bringing both parties to accept a 
compromise, to put pressure upon the British judges, as well as upon their 
American colleagues? And did he not thereby sacrifice the British 
‘“‘right’’ to a boundary starting at Point Barima and following the Schom- 


burgk line, just as much as he sacrificed the Venezuelan ‘‘right’’ to a 
boundary starting at the Moruca River? Surely if M. de Martens’ sole 
concern had been to accommodate the British, who clearly at no stage in 
the arbitration cared whether the final decision was to be unanimous or 
not,*> he would have voted with Lord Russell and Lord Justice Collins (as- 
suming, that is, that both favored the British claim) in support of the 


23°* Aufzeichnung des Ersten Sekretdirs bei der Botschaft in Petersburg von 
Tschirschky, St. Petersburg den 3. Juli 1899,’’ in Die Grosse Politik der Europdischen 
Kabinette 1871-1914, Vol. 14, Pt. 2, pp. 556-557. 

*4Cf. FO 65: 1580, Russia, ete. A few days later the German Chargé d’Affaires, 
von Tschirschky, likewise felt it necessary to report to his government on the anti- 
British feeling which the Boer crisis had engendered among the Russians. Cf. ‘‘ Der 
Geschaftstriger in Petersburg von Tschirschky an den Reichskanzler von Hohenlohe, 
St. Petersburg den 30. Oktober 1899’’ in Die Grosse Politik, Vol. 15, pp. 408 ff. For 
further examples of anti-British feeling among Russians on the Boer question, cf. the 
despatches of Maximov and Miiller in ‘‘ Anglo-burskaya voina v doneseniyakh russkovo 
voennovo agenta’’ in Krasny Arkhiv, /6 (103)/ Moscow, 1940, pp. 130-159. 

*5 Nor was there anything in the Rules of Procedure of the Tribunal which pointed 
to the desirability of the award being uanimous. On the contrary, Art. XX of the Rules 
provided for the possibility of a ‘‘minority of members of the Tribunal’’ refusing to 
sign the award by stipulating that such a refusal should be ‘‘duly noted in the Report 
of the Proceedings.’’ Cf. Rules of Procedure in FO 80: 412, Venezuela, Guiana Bound- 
ary Arbitration, ete. 
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full Schomburgk line, thereby overruling Chief Justice Fuller and Justice 
Brewer, who allegedly preferred a line beginning at the Moruca River.’ 

The thoughts which were uppermost in M. de Martens’ mind as the 
Tribunal reached its final verdict are patent from the speech which he 
delivered after announcing the award on October 3, 1899—a speech which 
is recorded verbatim in ‘‘ Protocol No. 56”’ of the Tribunal. In that speech 
the President devoted the emphasis of his remarks to the place which he 
thought the arbitration might have in the development of international 
law and to the significance which he attached to the Tribunal’s unanimity ; 
and from this it becomes clear how much he himself had labored to secure 
that unanimity. If, he pointed out, one recalled the cases submitted to 
international arbitration from the Alabama Case of 1873 to the Bering 
Sea Fisheries dispute of 1893, one saw that the awards were always ren- 
dered by a majority vote, and that there were always dissenting opinions 
among the arbitrators. In the Venezuela-British Guiana Boundary Arbi- 
tration, however, the parties had had ‘‘the satisfaction of having unanimity 
among the arbitrators on all sections of the award, without any reservation 
whatsoever.’” This unanimity was the paramount achievement of the 


present Tribunal. ‘‘C’est un fait qu’il est nécessaire d’ affirmer et de 


26 It ought perhaps to be noted here, if only in fairness to the judges, that we have 
only Mr. Mallet-Prevost’s word for it that the Tribunal divided as he states; t.e., that 
the two British arbitrators were disposed to award Great Britain all the territory east 
of the Schomburgk line, starting from Point Barima on the coast, and that the two 
American arbitrators, on the other hand, favored a boundary which would start at the 
Moruca River and give Venezuela all the territory west of this. This simple division 
between the judges does not accord with the statement of Mr. Justice Brewer’s which 
Judge Schoenrich himself quotes in his note (although the fact apparently escapes 
Judge Schoenrich’s notice). According to Justice Brewer, if any of the judges had been 
asked to give an award ‘‘each would have given one differing in extent and character.’’ 
In other words, there were not two conflicting views as to where the boundary ought to 
be drawn, but four or even five. Consequently, as Justice Brewer observes, the judges 
had to ‘‘adjust’’ their differing views and ‘‘ finally draw a line running between what 
each thought was right.’’ (Italics added.) Nor does Justice Brewer suggest that there 
was any pressure brought to bear upon him to acknowledge a decision in which he did 
not concur. On the contrary, he states that ‘‘it was only by the greatest conciliation 
and mutual concession that a compromise was arrived at.’’ (Italics added.) This was 
presumably a source, not of resentment, but of satisfaction to him in that, as he himself 
states, he had believed until the last moment that a decision would be quite impossible. 
The implication of Mr. Mallet-Prevost’s statement that the British judges were more 
anxious to secure a decision favorable to Great Britain than to see that justice was 
done to both sides, is not in any way borne out by remarks which Justice Brewer let fall 
to Mr. George W. Buchanan, the British Agent. In the course of a conversation with 
Mr. Buchanan on July 23, 1899, Justice Brewer apparently ‘‘expressed great admiration 
for the impartial and strict sense of justice shown by the British arbitrators during the 
proceedings of the Tribunal, adding that he hoped that the Court would not find it diffi- 
cult to agree as to the award.’’ (Mr. Buchanan to Lord Salisbury, No. 52 of July 24, 
1899, in FO 80: 420, Venezuela, Guiana Boundary Arbitration, etc.) 
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proclamer, c’est un idéal vers lequel il faut tendre. . . . La force morale 


d’une Sentence Arbitrale unanime est d’une valeur incalculable.’’ *' 

In view of Judge Schoenrich’s contention that ‘‘the award created gen- 
eral surprise and disappointment’’ and that ‘‘students of the Venezuelan 
side of the controversy were shocked at the excessive grant of territory 
to British Guiana, it may be worth while, in conclusion, to consider some 
of the contemporary reactions to the verdict of the Tribunal. 

At the beginning of their interview with Reuter’s correspondent already 
quoted, Mr. Mallet-Prevost and General Harrison spoke of the award as 
a ‘‘victory’’ for Venezuela. They stated: 


Within the Schomburgk line lay the Amakuru River and Point 
Barima, the latter forming the southern entrance to the great mouth 
of the Orinoco. No portion of the entire territory possessed more 
strategic value than this, both from a commercial and a military stand- 
point, and its possession by Great Britain was most jealously guarded. 
This point had been awarded to Venezuela, and along with it a 
strip of coast about 50 miles in length, both giving to Venezuela the 
entire control of the Orinoco River. In the interior another long 
tract to the east of the Schomburgk line, some 3,000 square miles in 
extent had also been awarded to Venezuela, and thus, by a decision 
in which the British arbitrators had themselves concurred, the position 
taken up by the British Government until 1895 had been shown to 
be without foundation. This in no way expressed the extent of 
Venezuela’s victory. Great Britain had put forward a claim to more 
than 30,000 square miles of territory west of the Schomburgk line, 
and it was this territory which in 1890 she was disposed to submit to 
arbitration. Every foot of this territory had been awarded to Vene- 
zuela.”® 


In a despatch to Lord Salisbury, in which he was at pains to explain, 
inter alia, why the full British claim had not been recognized. Mr. George 
W. Buchanan, the British Agent, reported that the result 


may, I think, be considered highly satisfactory, more especially as it 
has been arrived at by a unanimous decision of the Tribunal of Arbi- 


27In an interview with Reuter’s correspondent after the award had been announced 
on Oct. 3, M. de Martens, after repeating what he had told the Tribunal about the sig- 
nificance of the unanimity of the judges, added: ‘‘The boundary line which has been 
laid down by the judges is a line based on justice and law. The judges have been actu- 
ated by a desire to establish a compromise in a very complicated question, the origin of 
which must be looked for at the end of the 15th century.’’ Cf. London Times, Oct. 4, 
1899, p. 6. 

28 The Times, Oct. 4, 1899, p. 6. It is surely not without significance that the official 
Russian Bolshaya Sovetskaya Entsiklopediya (Moscow, 1928), Vol. X, p. 170, also 
speaks of ‘‘the judgment being substantially in favor of Venezuela.’’ By the time this 
article was written an intensive study of the Imperial Russian archives had been made, 
so that, had there been any evidence to suggest that the Tribunal of Arbitration was 
improperly influenced in favor of Great Britain, the writer of the article would certainly 
have drawn attention to it. 
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tration. No serious British interests have been sacrificed, though it 
would no doubt have been more satisfactory had the mouth of the 
Barima been left in the absolute possession of Great Britain. * 


From Caracas the British Minister, Mr. W. H. D. (afterwards Sir W.) 
Haggard, reported to Lord Salisbury on October 7, 1899, that: 


The news of the decision of the Guiana Boundary Commission has been 
received here with the greatest apparent indifference by the public. 
It is hardly even a matter of comment, and with the exception of an 
article in the semi-official paper, I have not as yet seen any newspaper 
article on the subject. I have, on the other hand, been told privately 
by Venezuelans of education that they regretted extremely that 
Barima has been awarded to them as now they can never hope for the 
wealth and prosperity of the region of the Orinoco which would have 
resulted from that river being open to our commercial influence. 
Thoughtful Venezuelans realise that they have gained a tract of land 
which will be of no more value to them than the many thousand square 
miles of unoccupied wilderness which they now possess; whereas, had 
this been in English hands, they would have indirectly benefited to 
a large extent by the settled, orderly government and consequent 
prosperity of their neighbour—from proximity to whom they will now 
continue to be to a great extent cut off.°° 

On October 19 the Minister added that more accurate information on 
the nature of the award from English and American sources had ‘‘made 
no change in the indifference and apathy of the public here towards the 
whole question’’; and he went on to draw the attention of the Foreign 
Office to an editorial which had appeared in the Tiempo, the leading news- 
paper in Caracas, as confirming, notwithstanding its ‘‘notoriously anti- 
English bias,’’ the impressions which he had conveyed to Lord Salisbury.”’ 

The course of the Venezuela-British Guiana Boundary controversy had 
been followed with great interest, and, in the case of Mr. Cleveland, with 
much anxiety, by successive Presidents of the United States. It had been 
the good offices of President Cleveland which had prepared the way for the 
Treaty of 1897 and thereby helped to bring the dispute to arbitration in 
1899; and it was his successor, President McKinley, who, of all heads of 

29 Mr. Buchanan to Lord Salisbury, No. 164 of October 3, 1899, in FO 80: 417, Vene- 
zuela, Guiana Boundary, ete. 

30 Mr. Haggard to Lord Salisbury, No. 124 of October 7, 1899, in FO 80: 419. 

31 After alluding with great bitterness to various unsavory aspects of Venezuelan 
political life at the time the article concluded: ‘‘Sefiores Jueces: i Hemos nosotros de 
confiar 4 sangre fria la suerte de unos millares de hombres industriosos y de unos cen- 
tenares de leguas de incalculable riqueza 4 Venezuela con preferencia 4 la Gran 
Bretana que ya ha establecido dominio sobre ese territorio? 

‘¢ ;Hemos de salvar para la civilizacién este nuevo imperio, 6 volverlo al estado en que 
se encuentra desde el descubrimiento de América, ensanechando con ello las fronteras de 
la semi-civilizacién y aumentando el nimero de reclutables? 


‘*Decided vosotros, honorable colegas. Yo voto por la Gran Bretana.’’ Cf. Mr. Hag- 
gard to Lord Salisbury, No. 132 of October 19, 1899, and enclosures in FO 80: 419. 
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state whose own national interests were not immediately concerned, had 
probably taken the greatest pains to ensure that the arbitration was suc- 
cessful. For that reason it is perhaps not inappropriate to refer in con- 
clusion to the observations on the award which President McKinley ad- 
dressed to Congress in his Message of December 5, 1899. For the opinion 
delivered in that Message was presumably not formed without careful con- 
sideration of all the facts relating to the arbitration. After stating that: 


The International Commission of Arbitration, appointed under the 
Anglo-Venezuelan treaty of 1897, rendered an award on October 3rd 
last, whereby the boundary line between Venezuela and British Guiana 
is determined, thus ending a controversy which has existed for the 
greater part of the century, 


the President observed that: 


The award, as to which the arbitrators were unanimous, while not 
meeting the extreme contention of either party, gives to Great Britain 
a large share of the interior territory in dispute and to Venezuela the 
entire mouth of the Orinoco, including Barima Point and the Carib- 
bean littoral for some distance to the eastward. 


The decision, he concluded, ‘‘appears to be equally satisfactory to both 
parties. 


9? 32 


82 James D. Richardson, A Compilation of the Messages and Papers of the Presidents, 
Vol. XIV, p. 6380. 
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NOTES ON LEGAL QUESTIONS CONCERNING 
THE UNITED NATIONS 


By YvEN-LI LIANG * 


ABSTENTION AND ABSENCE OF A PERMANENT MEMBER IN RELATION TO 
THE VOTING PROCEDURE IN THE SECURITY COUNCIL 
According to Article 27, paragraph 3, of the Charter of the United 
Nations, decisions of the Security Council on non-procedural matters shall 
be made by an affirmative vote of seven members ‘‘including the concur- 
ring votes of the permanent members.’’ The same paragraph further 
states that in decisions under Chapter VI (Pacific Settlement of Dis- 
putes), and under paragraph 3 of Article 52 (pacific settlement of local 
disputes through regional arrangements or by regional agencies), a party 
to a dispute shall abstain from voting. While it is agreed that when a 
permanent member is a party to a dispute its compulsory abstention 
should not be considered as a veto in substantive decisions of the Security 
Council,! it is not clear from the wording of Article 27 or of the Rules of 
Procedure of the Security Council whether a voluntary abstention by a 
permanent member which is not a party to a dispute has the same effect 
as a compulsory abstention. 


A second problem which is closely related to the problem of abstention 
and on which the Charter is also silent is that of absence. Can the absence 
of a permanent member prevent a decision on a non-procedural matter 
from being adopted by the Security Council? Should absence be con- 
sidered as having the same effect as an abstention? 


1. DiscussIoNs IN SAN FRANCISCO CONFERENCE IN REGARD TO VOLUNTARY 
ABSTENTION 


When the Charter was being drafted at the San Francisco Conference, 
the consideration of the structure and functioning of the Security Council 
was entrusted to Committee 1 of Commission III. At the twentieth meet- 
ing of the Committee, when Section C, Chapter IV of the Dumbarton 


* Director, Division for the Development and Codification of International Law, 
United Nations Secretariat. Acknowledgment is made to Miss Kwen Chen for her 
assistance. 

1See statement of the United States delegate on June 16, 1945, in Committee III/1 
of the San Francisco Conference, U.N.C.I.O. Does., III/1/55, Vol. 11, p. 611; state- 
ment of Senator Tom Connally in Hearings before the Committee on Foreign Re- 
lations, U. S. Senate, 79th Cong., lst Sess., p. 265; for comments, see Yuen-li Liang, 
‘‘The Settlement of Disputes in the Security Council: The Yalta Voting Formula,’’ 
British Year Book of International Law, Vol. 24 (1947), p. 358. 
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Oaks Proposals on the voting procedure in the Security Council was under 
discussion, several delegations raised the problem of the effect of abstention 
by permanent members. The representative of El Salvador repeated a 
question previously asked of the sponsoring governments as to whether 
abstention would be considered as an exercise of the veto.* The delegate 
of Canada submitted two amendments, one of which would have the de- 
cisions of the Security Council on matters other than procedural ones 
made by ‘‘an affirmative vote of at least two thirds of the members pres- 
ent and voting, including the concurring votes of the permanent members 
present and voting.’’ * 

At an earlier date, a list of questions concerning the exercise of the veto 
in the Security Council had been submitted to the delegations of the 
sponsoring governments by the other delegations. One of the questions 
thus raised read: ‘‘If a motion is moved in the Security Council on a 
matter, other than a matter of procedure, under the general words in 
paragraph 3, would the abstention from voting of any one of the 
permanent members of the Security Council have the same effect as a 
negative vote by that member in preventing the Security Council from 
reaching a decision in that matter?’’* The Statement on Voting Pro- 
cedure in the Security Council issued at San Francisco by the four 
sponsoring governments, in consultation with France, contained no answer 
to this question.» The Canadian amendment referred to above was later 
withdrawn and paragraph 3 of Article 27 was adopted by the Committee 
in its present form. 


The question of the effect of voluntary abstention was thus left obscure 
and subject to interpretation. Writing at a time when the practice of 
voluntary abstention had not yet been developed in the United Nations, 
some authors held the view that the requirement of ‘‘the concurring votes 


of all permanent members’’ could hardly be interpreted in any other way 
than that, in the absence of affirmative votes cast by all the five permanent 
members, a decision on a non-procedural matter could not be taken by the 
Security Council. In other words, the veto power could be exercised by 


2U.N.C.I.0. Does., III/1/48, Vol. 11, p. 513. 

3 Ibid., p. 515. 

*Doe. III/1/B/2(a), ibid., p. 707. 

5 According to an unofficial report, this question was discussed by the four sponsoring 
governments and France in the Committee of Five which prepared the Statement on 
Voting Procedures, and the Committee decided to answer it in the affirmative. On the 
other hand, the Committee agreed that when a permanent member was a party to a 
dispute, its abstention would not prevent the Security Council from reaching a decision 
on a non-procedural matter. See Wellington Koo, Jr., Voting Procedures in Interna- 
tional Political Organizations (1947), p. 156. 

®See Hans Kelsen, ‘‘Organization and Procedure of the Security Council,’’ Harvard 
Law Review, Vol. 59, No. 7 (1946), pp. 1098-1099; Goodrich and Hambro, The Charter 
of the United Nations: Commentary and Documents (1946 ed.), p. 133 (This categorical 
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any one of the five permanent members not only by a negative vote but 
also by absenting itself or by abstaining from voting. This view, however, 
was not substantiated by the developments in the Security Council. 


2. VOLUNTARY ABSTENTION IN THE PRACTICE OF THE SECURITY COUNCIL 


From the first meeting to the four hundred and fifty-eighth meeting of 
the Security Council (January 17, 1946, to December 29, 1949), a total 
number of 199 decisions were taken.’ This excludes all the proposals 
which failed of adoption either because they fell short of the requisite 
seven affirmative votes or because one or more of the permanent members 
cast negative votes on substantive proposals. It is important to note that 
no substantive proposal was ever defeated because a permanent member 
abstained from voting. Out of the 199 decisions or resolutions adopted 
by the Security Council, approximately one-fourth dealt with substantive 
matters; and out of these decisions nearly four-fifths were taken with one 
or more permanent members abstaining. 

Most of these approximately forty decisions in which a permanent 
member abstained were passed unchallenged. On a number of oceasions, 
a permanent member which abstained from voting explained that it would 
abstain rather than cast a negative vote to defeat the motion before the 
Security Council. On several occasions, doubts were raised by certain 
delegations as to the effect of voluntary abstention by a permanent mem- 
ber; the expression of such doubts, however, did not result in invalidating 
a decision. 

The first case in which views were expressed in the Security Council 
concerning the effect of voluntary abstention was the Spanish Question. 
At the 39th meeting of the Security Council, on April 29, 1946, a draft 
resolution was submitted by Australia proposing the appointment of a sub- 
committee to study and report on the Spanish Question. The representa- 
tive of the Soviet Union, Mr. Gromyko, expressing dissatisfaction with 
this draft resolution, abstained from voting and expressed his position 
as follows: 


. . . bearing in mind, in this connection, that my voting against the 
Australian draft resolution would make its adoption impossible, I 
shall abstain from voting. 

I consider it necessary to draw the attention of the Security Council 
to the fact that my abstention from voting on this matter may in no 


position was modified in the second edition, published in 1949, which referred only to 
the practice of not counting abstentions as negative votes; see p. 223). As late as 
1948, Norman J. Padelford expressed the same point of view in his article: ‘‘The Use 
of the Veto,’’ International Organization, Vol. II, No. 2 (June, 1948), p. 245. 

7 This figure is taken from U.N. Does. A/INF/2 and S/INF/3. It is to be noted 
that from the first to the forty-eighth meetings, the records of the Security Council did 
not show the names of its members which voted or abstained from voting. 
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way be regarded as a precedent capable of influencing in any way the 
question of the abstention of permanent members of the Security 
Couneil.® 


The United States representative, Mr. Stettinius, reserved the position 
of his government on the statement made by Mr. Gromyko and declared 
that with that understanding he was ‘‘prepared to agree that Mr. 
Gromyko’s abstention should not create a precedent for the future.’’ ® 

Thereafter, a few clearly substantive resolutions were adopted by the 
Security Council with one or more permanent members abstaining. 
Among these decisions may be mentioned the substantive paragraphs in 
the resolution on the establishment of a Commission of Investigation con- 
cerning the Greek Frontier Incidents,'’® the approval of certain articles of 
the terms of trusteeship for the Pacific Islands formerly under mandate 
to Japan,’' and the recommendation to refer the Corfu Channel Dispute 
to the International Court of Justice.’” 

The practice of not treating abstention as a negative vote received an 
emphatie confirmation at the 173rd meeting of the Security Council on 
August 1, 1947. After a resolution on the Indonesian Question was 
adopted which called upon the parties to cease hostilities and to settle 
their disputes by arbitration or by other peaceful means, and after the 
representative of the United Kingdom explained that he did not wish his 
abstention to be treated as a veto, invalidating the resolution which other- 
wise had secured the requisite majority, the President of the Council (the 
representative of Syria) made the following statement: 


I think it is now jurisprudence in the Security Council—and the 
interpretation accepted for a long time—that an abstention is not 
considered a veto, and the concurrent votes of the permanent members 
mean the votes of the permanent members who participate in the 
voting. Those who abstain intentionally are not considered to have 
cast a veto. That is quite clear.*® 


8 Security Council, Official Records, lst Year, Ist ser., No. 2, p. 243. For a discussion 
of the nature of this resolution, see Yuen-li Liang, Joc. cit. (note 1, supra), pp. 358-359. 

9 Security Council, Official Records, Ist Year, Ist ser., No. 2, p. 245. 

10 I[bid., 1st Year, 2nd ser., No. 28, p. 699 (December 19, 1946). 

11 [bid., 2nd Year, No. 31, p. 680 (April 2, 1947). 

12 Ibid., No. 34, p. 727 (April 9, 1947). 

13 Tbid., No. 68, pp. 1711-1712. At the 56th meeting of the Security Council, on 
Aug. 29, 1946, when the application of Transjordan for membership in the United 
Nations was under discussion, the representative of the Soviet Union stated that he 
would not support the application on the ground that Transjordan did not have normal 
diplomatie relations with the Soviet Union. This led the representative of Australia 
to state that since the representative of the Soviet Union was a permanent member 
and had announced that he would not support the application, the application of 
Transjordan, therefore, would fail. Reacting to the Australian representative’s state- 
ment, the representative of China questioned the proper interpretation of Article 27 
of the Charter in the following words: 
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At the 325th meeting of the Security Council, on June 22, 1948, a draft 
resolution to the effect that the Security Council ‘‘directs the Secretary- 
General to transmit to the General Assembly and to the Member States of 
the United Nations, the First, Second and Third Reports of the Atomic 
Energy Commission, together with the records of deliberations of the Se- 
curity Council on this subject, as a matter of special concern’’ was sub- 
mitted by the representative of Canada as ‘‘a simple procedural resolu- 
tion.’’?* The representative of the Soviet Union, Mr. Gromyko, did not 
agree that the draft resolution was a procedural one, but stated that he 
did not intend ‘‘to compel the Security Council to follow the complicated 
procedure, invoking the San Francisco Declaration,’’ in order to decide the 
preliminary question as to whether the procedural vote would apply in 
this matter. When the draft resolution was put to a vote, Mr. Gromyko 
abstained from voting and declared that he had kept his word and did not 
vote against the resolution. The resolution was then adopted by the 
Security Council.*® 


3. CHALLENGES TO THE PRACTICE OF THE SECURITY COUNCIL 


The first challenge to this practice of the Security Council was made in 
connection with the India-Pakistan question. The challenge came from 
the representative of Argentina, Mr. Arce, who asked to place on record 
that he considered the resolution adopted by the Security Council to estab- 
lish the United Nations Commission for India and Pakistan to be legally 


invalid because one permanent member had abstained from voting.’® The 
representative of the United Kingdom, Mr. Noel-Baker, made a reservation 
with regard to the substance of Mr. Arce’s statement and observed that 
every written constitution was always developed by the practice of the 
constitutional organs which had to work it and that a process of develop- 


‘¢. . . Is it possible to interpret the Charter so that in this particular case, in the ad- 
mission of new members, we are allowed to abstain and that abstention counts as 
a neutral vote?. ..’’ 

See Security Council, Official Records, Ist Year, 2nd ser., No. 5, p. 95. 

On another occasion, before a vote was taken on a Soviet draft resolution proposing 

the establishment of a special commission to insure proper supervision that the aid 
received by Greece would be used only in the interest of the Greek people, the United 
States delegate made the following statement: 
‘¢. . . I wish to have the record show that the United States will not exercise a veto, 
that the United States has considerable regard for a practice which has grown in the 
Security Council by usages until it constitutes a very good practical construction of 
Article 27 of the Charter. And in this case, although the United States is opposed to 
the resolution, it will abstain, but will not veto.’’ 

The Soviet draft resolution, having received only two votes in its favor, failed of adop- 
tion. See Security Council, Official Records, 2nd Year, No. 37, p. 803. 

14 Security Council, Official Records, 3rd Year, No. 88, p. 13. 

15 Ibid., pp. 14-22. 

16 U.N. Doc. S/P.V. 232, pp. 2-10 (Jan. 23, 1948). 
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ment had, doubtless, begun in the Security Council. He expressed the 
hope that the Security Council would adhere to its practice of not con- 
sidering as a negative vote the abstention by a permanent member in a 
vote on a matter of substance.’7 The representative of France, Mr. de la 
Tournelle, declared that the French Delegation, both in the General As- 
sembly and in the Security Council, had consistently taken the position 
that an abstention did not constitute a negative vote.'® 

The same challenge again came up in the ease of the admission of Israel 
to membership in the United Nations. At the 414th meeting of the Se- 
curity Council on March 5, 1949, before the United States draft resolution 
was put to a vote, the representative of the United Kingdom explained that 
his delegation would abstain from voting and would not vote against 
Israel’s admission beeause the United Kingdom did not intend to use its 
privileged veto to block the admission of any state which obtained the 
requisite majority.’® After the resolution was adopted by 9 votes to 1, 
with the United Kingdom abstaining, the President of the Council re- 
iterated that ‘‘in accordance with the principle established by the Security 
Council on resolutions subject to the unanimity rule, abstention by a 
permanent member of the Council does not render the Council’s decision 
invalid.’’ The representative of Argentina again disputed this view and 
stated that contrary to the view held by some, if not by practically all of 
the permanent members of the Council, this resolution had not been sup- 
ported by the five permanent members of the Security Council as required 
by Article 27, paragraph 3, of the Charter. While the President, he said, 
had referred to an established principle, he did not believe that the Se- 
curity Council could establish principles to modify the Charter whenever 
it thought fit. He asked that this statement of his be placed on record. 
The representative of Egypt registered the same doubt.” 

Later, at the 443rd meeting of the Security Council, after a draft resolu- 
tion on the admission of Portugal to membership was once more vetoed 
by the Soviet Union, Mr. Aree, comparing this case with that of the ad- 
mission of Israel, stated that although in the one case there was an oppos- 
ing vote and in the other an abstention, there were in both cases four con- 


17 Ibid., p. 11. 

18 [bid., p. 12. 

19 Security Council, Official Records, 4th Year, No. 17, pp. 2-3. 

20 Ibid., p. 14. When the recommendation by the Security Council on the admission 
of Israel to membership was considered by the Ad Hoe Political Committee at the sec- 
ond part of the third session of the General Assembly, the representative of Pakistan 
raised a preliminary question that the Security Council failed to comply with the ex- 
plicit terms of Article 27 of the Charter in recommending Israel for membership. The 
representative of Iraq expressed the same point of view. See General Assembly, 
Official Records, 3rd Sess., Pt. II, Ad Hoe Political Committee, 42nd meeting, May 3, 
1949, pp. 181-182, 184-185. 


700 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


curring votes of the permanent members and that the Charter did not dis- 
tinguish between abstentions and negative votes.”! 


4. DISCUSSIONS IN THE SECURITY COUNCIL AND ITS RECENT PRACTICE ON THE 
QUESTION OF THE ABSENCE OF A PERMANENT MEMBER 


The first case in which a resolution was adopted despite the absence of 
a permanent member was the Iranian Case. After the withdrawal of the 
Soviet Union representative from the Security Council meeting on March 
26, 1946, a draft resolution submitted by the United States was adopted 
on April 4, 1946, to the effect that the Security Council defer further 
proceedings on the Iranian Case until May 6, at which time the Soviet 
Government and the Iranian Government were required to report to the 
Security Council whether the withdrawal of the Soviet troops from the 
whole of Iran had been completed and at which time the Security Council 
would consider what, if any, further proceedings on the Iranian Case 
were required.*? Answering the contention of Mr. Gromyko, the Soviet 
representative, that a decision could not be taken by the Security Council 
without first hearing both parties, the representative of The Netherlands 
observed that if a party did not avail itself of the opportunity to be heard, 
this did not preclude the Security Council from taking a decision on mat- 
ters where the vote of the member in question was not absolutely required. 
He further stated that the veto right of the Great Powers was a limited 
right and, therefore, could not be extended beyond the terms of the Charter 
by the Great Power which was a party to a question before the Security 
Council, simply by absenting itself from the Council’s deliberations.** 

At a subsequent meeting of the Security Council on May 8, 1946, the 
representative of Australia, Mr. Hasluck, called attention to the absence 
of a member from the Council’s table. While maintaining that the Aus- 
tralian Delegation did not admit that the absence of a member affected 
the voting procedure in the Security Council, he pointed out that even if 
the Council adopted so simple a resolution as the one before it (?.e., the 
resolution of April 4 mentioned above), the constitutionality of that reso- 
lution might, rightly or wrongly, be called into question because of the 
absence of a member. Should the Security Council be prepared to accept 


21 Security Council, Official Records, 4th Year, No. 41, p. 29. Mr. Arce made state- 
ments to the same effect on two other occasions, ibid., No. 18, p. 9, and No. 39, p. 15. 

22 Security Council, Official Records, 1st Year, 1st ser., No. 2, pp. 88-89. It is to be 
noted that at the 27th meeting on March 27, 1946, after the withdrawal of the Soviet 
Delegation, an Egyptian proposal to invite the Iranian representative to participate 
in the discussion was adopted. But before putting this proposal to a vote, the Presi- 
dent of the Council (the representative of China) stated that since the proposal was 
‘<a purely procedural question,’’ a decision could be taken even in the absence of ihe 
U.S.S.R. representative. Jbid., p. 60. 

23 Ibid., p. 128. 


LEGAL NOTES 701 


either of the following propositions: (1) a Member holding office in the 
Council and representing all the Members of the United Nations could 
select an occasion on which he did not choose to act as a representative 
and on behalf of the other Members and (2) a member by absenting him- 
self could also prevent the Council from taking action? Such acceptance, 
he urged, would ‘‘constitute a very extensive de facto amendment of the 
provisions of the Charter’’ and ‘‘imply a very serious extension of the 
The representative of the United Kingdom, Sir Alex- 
ander Cadogan, considered that Mr. Hasluck’s opinion exaggerated a little 
the difficulty that the Security Council had to face and made the following 
statement : 


9? 24 


power of veto. 


The absence of one of our members from this table does not halt 
the Counceil’s work. We sit here and function. 

. as regards the effect of absence upon the action of the Council 
or upon the voting, I cannot see that there is really any difference 
between absence from this table or presence at a table and abstention 
from a vote. It seems to me that the general effect is the same. .. .*° 


Sir Alexander’s view that the absence of a member could not halt the 
work of the Security Council was echoed three and a half years later by the 
representative of the United States, Mr. Gross, at the 461st meeting of the 
Council on January 13, 1950. Mr. Gross’ statement was made after the 
withdrawal of the Soviet Delegation from that meeting of the Security 
Council when a draft resolution proposed by the Soviet Union to unseat 
the Chinese representative was defeated. Urging that the Security Council 
should proceed with the next item on the agenda, 2.e., the General Assem- 
bly’s resolution concerning the regulation and reduction of conventional 
armaments and armed forces, Mr. Gross stated as follows: 


The absence of the Soviet Union will not prevent us from econduct- 
ing the business to which we are pledged. It is the view of my Govern- 
ment that the absence of a permanent member from a meeting of the 
Security Council in no way diminishes its power or its authority to 
act. The Charter provides in Article 28 that: 

‘*The Security Council shall be so organized as to be able to function 
continuously.’’ 


24 Ibid., pp. 248-250. 

25 Ibid., p. 251. At the 392nd meeting of the Security Council, after a vote was 
taken on the preamble of a draft resolution concerning the Indonesian question and 
the Ukrainian representative being absent, the representative of the United States, 
Mr. Jessup, asked whether an absent member was counted as having abstained. The 
President of the Council replied that: ‘‘It seems to me that he must be counted as 
having abstained. I do not see how we could act otherwise.’’ There was no objection 
to this statement of the President. Although in this case the absence was that of a 
non-permanent member, the fact that absence was counted as abstention deserves at- 
tention. See Security Council, Official Records, 3rd Year, No. 134, p. 30. 
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We cannot permit this arbitrary action of our Soviet Union colleague 
to prevent us from fulfilling our obligation to the Charter.*® 


The resolution adopted by the Security Council at its 462nd meeting 
on January 17, 1950, in the absence of the Soviet Union, was to transmit 
the General Assembly’s resolution concerning the regulation and general 
reduction of conventional armaments and armed forces to the Commission 
for Conventional Armaments for further stydy.27 In view of the Soviet 
statement denying the procedural nature of the Council’s resolution con- 
cerning the transmittal of the Reports of the Atomic Energy Commission,” 
it is uncertain whether the procedural nature of the present resolution 
would have passed uncontested had the Soviet representative been present. 

The first clearly substantive resolution was adopted by the Security 
Council in the absence of a permanent member at its 470th meeting on 
March 14, 1950.*° On this date, the Security Council, by 8 votes to none, 
with 2 abstentions, approved the draft resolution submitted jointly by 
Cuba, Norway, the United Kingdom and the United States calling upon 
the governments of India and Pakistan to make immediate arrangements 
to prepare and execute a program of demilitarization of the State of 
Jammu and Kashmir. The resolution also provided for the appointment 
of a United Nations representative to perform certain specific functions 
in connection with this question. At its 471st meeting on April 12, 1950, 
the Security Council approved the appointment of Sir Owen Dixon as the 
United Nations representative for India and Pakistan.*° No objection was 
raised to the passage of these two resolutions on the ground that a per- 
manent member was absent. 

In the months of June and July, 1950, four substantive resolutions were 
adopted by the Security Council in connection with the complaint of ag- 
gression upon the Republic of Korea. In its first resolution of June 235, 
1950, the Council, having determined that ‘‘the armed attack upon the 
Republic of Korea by forces from North Korea’’ constituted a breach of the 
peace, called for the immediate cessation of hostilities and called upon all 
Members to render every assistance to the United Nations in the execution 
of this resolution and to refrain from giving assistance to the North Korean 
authorities.** | The second resolution of the Council, adopted on June 27, 
1950, recommended ‘‘that the Members of the United Nations furnish such 


26 U.N. Doe. S/P.V. 461, p. 18. 

27 U.N. Does. S/P.V. 462, p. 10, and S/1445. In reply to a statement of the Yugo- 
slav representative, the representative of the United States stated that the absence of 
a permanent member clearly was the absence volunteered by the representative himself 
and the Council had clearly indicated it would not take it as a deterrent to its proceed- 
ing in an orderly manner with its business. See U.N. Doc. S/P.V. 462, p. 12. 

28 Loc. cit., notes 14 and 15, supra. 

29 U.N. Docs. S/P.V. 470, p. 5, and 8/1461. 

80 U.N. Doc. S/P.V. 471, p. 7. 

31 U.N. Doc. S/1501. 
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assistance to the Republic of Korea as may be necessary to repel the armed 
attack and to restore international peace and security in the area.’’ * 
The third resolution, adopted on July 7, 1950, recommended that all Members 
providing military forces and other assistance pursuant to the first two resolu- 
tions of the Security Council ‘‘make such forces and other assistance avail- 
able to a unified command under the United States’? and requested the 
United States to designate the commander of such forces.** The fourth 
resolution, adopted on July 31, 1950, requested ‘‘the Unified Command to 
exercise responsibility for determining the requirements for the relief and 
support of the civilian population of Korea, and for establishing in the field 
the procedures for providing such relief and support’’; and requested 


the Secretary-General, the Economie and Social Council in accordance 
with Article 65 of the Charter, other appropriate United Nations 
principal and subsidiary organs, the specialized agencies in accordance 
with the terms of their respective agreements with the United Nations, 
and appropriate non-governmental organizations to provide such as- 
sistance as the Unified Command may request for the relief and sup- 
port of the civilian population of Korea, and as appropriate in con- 
nexion with the responsibilities being carried out by the Unified 
Command on behalf of the Seeurity Council.** 


The validity of these resolutions was contested by several states. In a 
cablegram dated June 29, 1950, to the Secretary General of the United 
Nations concerning the Security Council resolution of June 27, 1950, the 
Government of the U.S.S.R., having asserted that one vote was cast by 
the ‘‘Kuomintang representative’’ of China, stated that: 


. . . the above resolution was passed in the absence of two permanent 
members of the Security Council, the Union of Soviet Socialist Re- 
publics and China, whereas under the United Nations Charter a deci- 
sion of the Security Council on an important matter can only be made 
with the concurring votes of all five permanent members of the Coun- 
cil, viz., the United States, the United Kingdom, France, the Union 
of Soviet Socialist Republics, and China. In view of the foregoing 
it is quite clear that the said resolution of the Security Council on the 
Korean question has no legal force.*® 


The same view was expressed in declarations made by such Member 
States as Czechoslovakia,** Poland,** the Ukrainian Soviet Socialist Re- 


32U.N. Doc. 8/1511. 

33 U.N. Doc. S/1588. 

34 U.N. Doc. S/1657. 

35 U.N. Doe. 8/1517. A similar view was expressed by the Government of the U.S.S.R. 
with respect to the resolution of July 7, 1950. Cf. U.N. Doe. 8/1596/Rev.1. See also 
statement made on July 4, 1950, by Mr. Gromyko, U.N. Doe. 8/1603, p. 4. 

86 U.N. Doc. 8/1523. 

37 The Polish Government contended that the resolution of June 27, 1950, ‘‘cannot 
be considered as a resolution of the Security Council, but merely as a non-binding 
Opinion of six members of the United Nations.’’ See U.N. Doe. S/1545, pp. 2-3. 
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public ** and the Byelorussian Soviet Socialist Republic.*® The Secretary 
General also received similar statements from the Korean People’s Demo- 
eratic Republic *° and the People’s Republic of China.*! 

At the 475th meeting of the Council on June 30, 1950, the representative 
of France, commenting on the above-mentioned statement of the Soviet 
Government, invoked the old adage of Roman law, ‘‘Nemo auditur 
propriam turpitudinem allegans,’’ and observed that ‘‘the delegation of 
the Soviet Union, by abandoning the Council, has abandoned the Charter. 
When it returns to the one and to the other, it will find again its right of 
speech, of criticism, of vote and of veto. So long as it has not done so, 
the U.S.S.R. Government has no legal or moral basis for contesting the 
action of the United Nations.’’ *? 

In a statement ** issued on the same day, the Department of State of 
the United States cited several precedents with respect to abstention and 
concluded that ‘‘every member of the United Nations, including the 
U.S.S.R., accepted as legal and binding decisions of the Security Council 
made without the concurrence, as expressed through an affirmative vote 
of all permanent members of the Council.’’ It also stated that: 


. the voluntary absence of a permanent member of the Security 
Council is clearly analogous to abstention. 

Furthermore, Article 28 of the Charter provides that the Security 
Council shall be so organized as to be able to function continuously. 
This injunction is defeated if the absence of a representative of a 
permanent member is construed to have the effect of preventing all 
substantive action by the Council. 


5. DIscussIONS AND SUGGESTIONS MADE IN OTHER UNITED NATIONS ORGANS 


The problem of ‘‘Voting Procedure in the Security Council’’ was dis- 
cussed at the first three regular sessions and in the Interim Committee of 
the General Assembly. Although these discussions had not been focused 
on the effect of voluntary abstention and absence of a permanent member in 
relation to the unanimity rule contained in Article 27, paragraph 3, of the 
Charter, certain statements made in connection with this article deserve 
attention. 

At the second part of the first session of the General Assembly, when 
the problem of ‘‘ Voting Procedure in the Security Council’’ was debated in 
the First Committee, the representatives of the United Kingdom, El Salva- 


88 U.N. Doc. 8/1598. 

39 U.N. Doe. 8/1600. 

40U.N. Does. 8/1527 and 8/1527/Corr.1; 8/1554, p. 3. 

41 U.N. Doc. 8/1583. 

42 Security Council, Official Records, 5th Year, No. 17, p. 8. 

43 United States Policy in the Korean Crisis (U. 8S. Department of State Pub. 3922, 
Far Eastern Series 34), pp. 61-63. 
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dor, Egypt, Canada and the United States felt that the abstention of a 
permanent member should not generally be considered as a veto.** The 
representative of the United Kingdom, supported by the representative of 
Egypt, observed that the fact that a permanent member was not present at 
a meeting of the Security Council should not be considered as involving his 
veto against decisions taken in his absence.*® Two significant suggestions 
were made in the course of the debate: 

The French representative suggested an ‘‘optional veto’ 
that there were two alternative ways of putting this suggestion into effect: 
(1) the vote of a permanent member which was in a minority or which 
abstained would only count as a veto on its express request to that effect ; 
and (2) its minority vote or its abstention would count as a veto unless 
it expressed a wish to the contrary.* 

The Delegation of the United Kingdom suggested, inter alia: 


‘ 


and explained 


It would be of great advantage if it were possible to provide, by some 
means, that a permanent member could abstain from voting without 
automatically vetoing the proposal. Similarly that mere absence of a 
permanent member should not have the effect of a veto.*? 
The resolution adopted by the General Assembly on December 13, 1946,** 
recommended to the Security Council: 


the early adoption of practices and procedures, consistent with the 
Charter, to assist in reducing the difficulties in the application of 
Article 27 and to ensure the prompt and effective exercise by the 
Security Council of its functions. 
This resolution was transmitted to the Security Council and the latter 
decided, on August 27, 1947, to refer it to its Committee of Experts.*® 
A concrete proposal was submitted by the Delegation of the United States 
to this Committee in the form of draft rules of procedure of the Security 
Council relating to voting. The proposed Rule C read: 


Any member or members of the Security Council may abstain from 
voting on any decisions of the Security Council. 

In the event of abstention by a permanent member from voting 
on a decision pursuant to Article 27(3) of the Charter such decision 
shall be made by an affirmative vote of seven members including the 
affirmative votes of the permanent members not abstaining.” 


44See General Assembly, Official Records, 1st Sess., Pt. II, First Committee, pp. 92, 
94, 112, 115, 117. The Soviet representative, however, stated that ‘‘abstention of the 
permanent members was equal to invoking the unanimity rule.’’ Ibid., p. 99. Cf. 
U.N. Doe. A/C.1/63, p. 4. 

45 Tbid., pp. 115, 117. 

46 Ibid., pp. 109-110. 

47U.N. Doe. A/C.1/95. 

48 General Assembly resolution 40(I). 

49 Security Council, Official Records, 2nd Year, No. 85, p. 2281. 

50 U.N. Doc. A/C.1/160, Sept. 2, 1947, p. 3. 
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At the second session of the General Assembly, the problem of ‘‘ Voting 
Procedure in the Security Council’’ was referred to the First Committee 
for discussion and report. The representative of France in this Committee 
supported a United States proposal providing for consultation between 
the permanent members of the Security Council and stated that that was 
one of the constructive ways in which the operation of the veto could be 
improved. He referred to the meetings held on the subject between the 
permanent members in 1946, and submitted that they had by no means 
been fruitless, as they had resulted in the interpretation that an abstention 
by a permanent member of the Security Council did not constitute a 
‘‘veto,’’ °! thus revealing the fact that the practice of the Security Council 
in not regarding abstention as a negative vote had been the result of con- 
sultation among permanent members. At the 122nd plenary meeting of the 
General Assembly, the representative of the Soviet Union explained his 
position with regard to abstention as follows: 


In a number of cases, when we disagreed with the majority and had 
a legal, formal right to apply the so-called ‘‘veto’’ in the Security 
Council, we did not apply it. The French representative, Mr. Parodi, 
pointed out here that the U.S.S.R. delegation took the initiative of 
interpreting an abstention not as a ‘‘veto’’, although there is every 
legal justification for doing so, but as an abstention which is not tanta- 
mount to a ‘‘veto’’, the idea being to facilitate the settlement of a 
question on which unanimity had not been reached. But the U.S.S.R. 
delegation and the U.S.S.R. Government did so quite explicitly and 
deliberately in the case of questions which had no bearing on the 
principles which are the essence of our Organization’s work.” 


The General Assembly then decided to refer the entire problem of voting 
procedure in the Security Council to the Interim Committee for considera- 
tion and to request the permanent members of the Security Council to con- 
sult with one another in order to secure the prompt and effective exercise 
by the Seeurity Council of its functions.°*> A memorandum on ‘‘ Review 
of discussion regarding the voting procedure of the Security Council’’ 
was prepared and submitted to the Interim Committee by the Secretariat 
of the United Nations, in which it was stated that ‘‘since abstention by a 
permanent member is now an established practice of the Council, suggestions 
hitherto made with regard to abstention are not listed here.’’** The In- 
terim Committee did not discuss the problem of voluntary abstention or 
that of absence, nor was any recommendation with regard to this problem 
made in its Report to the Third Session of the General Assembly.*° 


51 General Assembly, Official Records, 2nd Sess., First Committee, p. 522. 

52 Ibid., 2nd Sess., Pt. 1, Plenary Meetings, p. 123. 

53 General Assembly resolution 117(II), Nov. 21, 1947. 

54 U.N. Doe. A/AC.18/SC.3/2, March 23, 1948, p. 13. 

55 At the 18th meeting of the Interim Committee, the representative of France re- 
ferred to the ‘‘custom of abstention’’ which ‘‘had been put into practice.’’ At the 
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At the Third Session of the General Assembly, the representative of 
Canada in the Ad Hoe Political Committee ** and the representative of the 
United States in a plenary meeting * both referred to the practice of the 
Security Council in not treating abstention as a veto and considered this 
practice as generally accepted and recognized. A joint draft resolution 
was submitted by China, France, the United Kingdom and the United 
States to the Ad Hoe Political Committee which recommended, inter alia, 
that the permanent members of the Security Council seek agreement among 
themselves upon what possible decisions by the Security Council they might 
forbear to exercise their veto, when seven affirmative votes had already 
been cast in the Council. When the representative of Australia asked for 
an explanation of this recommendation, the representative of the United 
Kingdom replied that it meant that ‘‘before a question was discussed in 
the Security Council the permanent members should confer as to whether 
or not that question should be subject to the veto; if they decided it should 
not, and the proposal received seven affirmative votes, they would abstain 
and not use the veto.’’ °8 


From the above survey of the discussions which took place in the Security 
Council, and also in the General Assembly, up to the end of July, 1950, the 
following conclusions may be drawn: 

(1) As far as voluntary abstention by a permanent member is concerned, 
the practice of the Security Council in not treating it as a negative vote 
seems to have been established and generally recognized. The significance 


of this practice is revealed by the remarkably large percentage of substan- 
tive decisions taken with one or more permanent members abstaining. Had 
the abstentions been considered as negative votes, the Security Council 
would have adopted very few substantive decisions in its more than four 
years’ history. This practice may be reconciled with the provision of 
Article 27, paragraph 3, on the ground that ‘‘a permanent member who 
has the opportunity to exercise its veto power but chooses to refrain from 


19th meeting, the representative of Argentina again considered it illegal to maintain 
an abstention was not equivalent to a veto. See U.N. Does. A/AC.18/SR.18, p. 5, and 
A/AC.18/SR.19, p. 8. 

56 General Assembly, Official Records, 3rd Sess., Pt. I, Ad Hoe Political Committee, 
p. 195. 

57 Ibid., Pt. II, Plenary Meetings, p. 52. 

58 Ibid., Pt. I, Ad Hoe Political Committee, p. 287. However, both at the second 
and at the third sessions of the General Assembly, the representative of Argentina, Mr. 
Arce, repeatedly argued that an abstention by a permanent member was a ‘‘hidden 
veto’’ and that even if it were agreed that such an abstention did not constitute a 
veto, it would nevertheless have to be admitted that this interpretation by members of 
the Security Council amounted to an amendment of the Charter. Jbid., 2nd Sess., 
Plenary Meetings, p. 1255; 3d Sess., Pt. I, Ad Hoe Political Committee, pp. 255-256; 
3d Sess., Pt. II, Plenary Meetings, pp. 74-75. 
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exercising it should not be obliged to have its abstention counted as a nega- 
tive vote.*® 

(2) Despite challenges subsequently made to the legality of several sub- 
stantive resolutions of an important character recently adopted by the 
Security Council in the absence of a permanent member, the support of the 
decisions contained in these resolutions by a large number of Member 
States, and the action taken by many of them in pursuance of the decisions, 
warrant the conclusion that the practice of the Security Council in this 
respect has been generally accepted.®° 


59 See Yuen-li Liang, loc. cit (note 1, supra), p. 359. 

60In connection with the resolutions of the Security Council of June 25 and 27, 
1950, on the Korean question, by the end of July, 1950, the following Member States had 
expressed their support or had taken action in pursuance thereof: Afghanistan, Argen- 
tina, Australia, Belgium, Bolivia, Brazil, Burma, Canada, Chile, China, Colombia, Costa 
Riea, Cuba, Denmark, Dominican Republic, Ecuador, El Salvador, Ethiopia, France, 
Greece, Guatemala, Haiti, Honduras, Iceland, India, Iran, Israel, Lebanon, Liberia, 
Luxembourg, Mexico, Netherlands, New Zealand, Nicaragua Norway, Pakistan, Panama, 
Paraguay, Peru, Philippines, Saudi Arabia, Sweden, Syria, Thialand, Turkey, Union of 
South Africa, United Kingdom, United States, Uruguay, Venezuela, Yemen. See ex- 
cerpts from the replies of these Member States in United Nations Bulletin, Vol. IX, Nos. 
2-3, July 15 and August 1, 1950. 

Concerning the Security Council resolutions of June 25 and 27, and July 7, 1950, 
the Secretary General, on July 14, 1950, addressed communications to certain Member 
States requesting them to consider the possibility of giving to the Unified Command 
additional effective assistance, including combat forces, particularly ground forces. 
As of July 26, 1950, the following Member States replied: Argentina, Australia, 
Belgium, Brazil, Canada, Denmark, France, Greece, Lebanon, Norway, Peru, Philippines, 
Sweden, Turkey, United Kingdom, United States. See U.N. Does. 8/1608, S/1618, 
$/1620, S/1616, 8/1617, 8/1610, S/1611, 8/1612, 8/1609, S/1614, 8/1613, 8/1615, 
S/1625; reproduced also in New York Times, July 22 and 27, 1950. 


EDITORIAL COMMENT 


LEGAL ASPECTS OF THE SITUATION IN KOREA! 


The legal aspects of the situation in Korea may not constitute the most 
important aspects of that situation, or be decisive of the action which the 
United States or other countries, or the United Nations, should take in 
that unhappy land, in their own interests or in the interests of interna- 
tional welfare. Nevertheless they should not be passed over in silence, as 
has so far been the case, or nearly so. Students of international law will 
insist upon some attention being given to these issues and it would obviously 
be well to be prepared to meet allegedly juridical criticism of United States 
and United Nations action in Korea, both now and later. 

Korea was under Japanese sovereignty in August, 1945, prior to the sur- 
render of Japan. At the time of her surrender on September 2, 1945, 
Japan renounced that sovereignty by accepting the Potsdam Declaration 
of July 26, 1945, in which an earlier Declaration (Cairo, December 1, 
1943) ? of the United States, the United Kingdom and China, was accepted 
by Russia and confirmed; according to these Declarations, Korea was to be- 
come a free and independent state. It is true that this surrender was in- 
tended, in the normal course of events, to be finalized in a treaty of peace 
between Japan and the states at war with her; but nothing was said at the 
time to make the Japanese surrender of sovereignty over Korea depend 
upon such validation and it will hardly be contended now that, even in the 
formal legal sense, Japan retains sovereignty over Korea. 

During the months of August-September, 1945, Korea came to be occupied 
by Soviet Russian and United States troops north and south of the 38th 
parallel of north latitude, respectively, although the two occupants agreed 
in Moscow in December that a Korean government should eventually be 
set up for the whole country. Implementation of this agreement (which 
called for a joint commission and other steps) was, however, subsequently 
blocked by Soviet opposition. Up to that time, and, indeed, down to the 
end of 1947, there had been no establishment of a Korean state but also no 
legal partition of the country, in terms of territorial sovereignty. 

In November of 1947 the United States sought United Nations backing 
for the execution of the Moscow Agreement with respect to government 
of Korea; that Organization voted for the establishment of a national 


1Completed August 10, 1950. Most of the pertinent materials on this whole case may 
be found in United States Department of State, Publications No. 3305: Korea 1945 to 
1948 (October, 1948), and No. 3922: United States Policy in the Korean Crisis, (July, 
1950). 

2 This JOURNAL, Supp., Vol. 38 (1944), p. 8. 
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government for all Korea and created a temporary commission to assist the 
Koreans in the implementation of that action. The Russians denied that 
the United Nations had any jurisdiction over the Korean problem, which 
related to the war and the conclusion of peace, in view of Article 107 of the 
United Nations Charter. They refused to permit the United Nations 
Commission to enter Northern Korea and denied the validity of any action 
taken in the southern part of the country. Nevertheless, elections were 
held there on May 10, 1948, under supervision of the Commission, and a 
government was established on August 15 in accordance therewith; in 
December the United Nations accepted the Seoul Government as valid for 
Southern Korea; although Russian vetoes prevented its election to mem- 
bership in the Organization, it was sooner or later recognized by some forty 
states, including, of course, the United States, as the ‘‘Republic of Korea.’’ 

What is to be said of the Russian denial of United Nations jurisdiction 
over the Korean question in toto? This argument had been raised in 1947, 
in fact, when the Korean question was first placed before the United Nations. 
Actually Article 107 does not preclude the United Nations from acting upon 
a matter related to, or forming part of, the peace settlement, but simply 
protects any action taken in such matters by a belligerent state. In this 
light the United Nations could act freely in reference to Korea so long as 
it did not attempt to contravene any action of Soviet Russia, and, as the 
United Nations confined its efforts merely to encouraging implementation 
of something to which the Rusisans had agreed, and, later, to repelling the 
aggression of the Northern Koreans, no ease has arisen under Article 107. 

What is more, the Russian action of 1946—-1947—obstructing reasonable 
settlement of the problem which had arisen between themselves and the 
United States and the Korean people, in accordance with their own agree- 
ment—alters the situation profoundly. The United States made a fair at- 
tempt to apply Article 107 and the Russians arbitrarily defeated that ef- 
fort. Furthermore, by this time the situation had become sufficiently acute 
to justify thoroughly the invocation of the powers of the United Nations 
to deal with situations endangering good international relations and ulti- 
mately world peace; and if Article 107 would constitute an exception to 
that authority in normal circumstances, this could hardly be pleaded by a 
government which had deliberately rendered that article inoperative. By 
November, 1947, no valid juridical bar to United Nations intervention 
existed or certainly no moral bar. If anything, the experience had shown 
the unsoundness of the theory back of Article 107 in the first place, and 
the need for correcting the defective legal situation created by it. 

Taking matters in their own hands in Northern Korea, the Russians en- 


3 Text: ‘Nothing in the present Charter shall invalidate or preclude action, in rela- 
tion to any state which during the Second World War has been an enemy of any signa- 
tory to the present Charter, taken or authorized as a result of that war by the Govern- 
ments having responsibility for such action.’’ 
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couraged the establishment of a ‘‘ Democratic People’s Republic of Korea,’’ 
claiming jurisdiction over the entire country, on September 9, 1948. The 
new entity did not become a part of the Soviet Union, although a satellite 
thereof. The government has not, of course, been admitted to the United 
Nations or been recognized by any states Members thereof outside of the 
Soviet bloc. The Russians later announced that they had withdrawn their 
occupying forces in December, 1948; the United States withdrew its forces 
from Southern Korea in June, 1949, as was verified and reported by the 
United Nations Commission in July. 

North Korean forces invaded Southern Korea in full strength on June 
25, 1950. The United Nations at once noted this breach of the peace, 
called upon the North Koreans to withdraw from the Republic of Korea, 
and called on all Members to assist the United Nations in carrying out the 
resolution and to refrain from giving aid to the North Koreans. Two days 
later the Security Council recommended to all members to furnish aid to 
the Republic of Korea in repelling the attack and recovering its peace and 
security. On July 7 it recommended that the aid furnished by Members— 
the Members had responded favorably and almost unanimously to the 
recommendations of June 27—be placed in a unified force under United 
States command and authorized use of the United Nations flag in the opera- 


tions. 
Soviet Russia has denied again the jurisdiction of the United Nations 
in Korea or over the North Korean government, and has denied the validity 


of the resolutions of the Security Council in view of the continued presence 
of the Nationalist China delegate and her own non-participation in the 
votes. Finally she has argued that this is an ordinary civil war in Korea 
and that neither the United Nations nor any of its Members, notably the 
United States, have any right to intervene therein. 

Again it appears necessary to admit that the United Nations has no 
jurisdiction over North Korea and that that government has no obligations 
under the Charter, or under any other legal instrument or principle, to re- 
frain from aggression against the Republic of Korea. No mention was made 
in the Security Council resolutions of Article 2, paragraph 6, of the Charter, 
which purports to authorize action against non-member states,* but such 
mention could hardly have added any juridical basis for United Nations 
authority over Northern Korea. On the other hand, there is certainly 
no legal bar to action by the United Nations or its Member States designed 
to protect even a non-member state against another non-member if it seems 
wise and desirable to them to do so, apart from some special consideration. 
There is no need to cite any article of the Charter or any other document 


*Text: ‘‘The Organization shall ensure that states which are not Members of the 
United Nations act in accordance with these Principles so far as may be necessary for 
the maintenance of international peace and security.’’ 
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in this connection and no purpose would be served by doing so; this is a 
ease of simple common international law. 

The denial of validity to the Security Council resolutions could be argued 
at great length, but prior to June 25, 1950, abstention had not been treated 
as a veto and we must probably for the moment be content with the finding 
on this point of the Members of the United Nations themselves. It will 
also be noted that the Security Council contented itself with recommenda- 
tions and authorizations and this reduces greatly the strength of the argu- 
ment that unanimity of permanent member votes was required. It is true 
that the resolution of June 25 employed the term ‘‘determines’’ (a breach 
of the peace) but no effort was made to follow this by any formally 
authoritative action. 

Finally the Russian argument against intervention in civil war breaks 
down over the fact that the other Members of the United Nations had 
long been treating the Republic of Korea as an established state and had 
every right to do so; they could not impose this view on Soviet Russia, just 
as they could not elect the Republic of Korea to membership over Russian 
objection; but neither can Russia demand that other states accept the 
view that the Republic does not exist and that consequently the attack of 
North Korea on the south is merely a civil war. For that matter it has 
never really been established that outside states are barred from going to 
the aid of a recognized state or government confronted with civil rebellion 
and appealing for aid, although all students of international relations 
would readily agree that such action is very debatable and must be taken 
only where the political and ethical claims of the government appealing for 
aid are very sound. The result of all circumstances and considerations in 
this respect is certainly not clearly on the Soviet Russian side, and still 
less so if the actual facts of the situation are taken into account and not 
merely the external legal formalities, not to say fictions. 

In sum, while the legal case of the United Nations and the United States 
against Soviet Russia in the matter of Korea is not completely clear and 
simple, and requires appeal not merely to formal legal instruments and to 
juridical principles but also to considerations of ethics and political wis- 
dom, it is, on the whole, sound. It would be a mistake to be too formalistic 
and too puritanical in stating the case against Soviet or North Korean ag- 
gression; one weakens one’s position by exaggerating one’s claims. It 
would be a mistake not to recognize the defects of common international 
law, and especially those of the Charter, concerning the conclusion of peace, 
recognition, aggression, the unanimity rule, and intervention, not to go 
further. At times—as perhaps in war crimes trials—international welfare 
demands extra- or ultra- legal action. But it is always useful to face all the 
facts, legal as well as physical, including the need for such action in some 
cases. 

PITMAN B. PoTTER 
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CRITICAL REMARKS ON LAUTERPACHT’S “RECOGNITION IN INTERNATIONAL LAW” 


The problem of recognition in international law has been the subject 
of a far-flung practice of states, of many decisions of national and interna- 
tional courts, of many treaties and of an enormous literature. It has often 
been treated by learned societies and was again on the agenda of the 1950 
Annual Meeting of the American Society of International Law. It has 
played a great role in the League of Nations, in the inter-American system 
and in the United Nations. Yet, this problem ‘‘has neither in theory nor 
in practice been solved satisfactorily. Hardly any other question is more 
controversial.’’! The reason is that recognition ‘‘is a subject of enormous 
complexity, principally because it is an amalgam of political and legal 
elements in a degree which is unusual even for international law.’’? This 
situation explains why recognition was the only proposed topie of the 
Harvard Law School Research in International Law upon which no report 
was drafted. In 1928 this writer published a comprehensive monograph on 
recognition,® in which he tried to state the positive international law on the 
basis of a full study, summary and critique of the practice of states, court 
decisions and the literature. His neutral and impartial study led to 
the adoption of the so-called ‘‘declaratory doctrine.’’ He proved that 
under positive international law there is no right to recognition by new 
states or de facto governments, nor is there a legal duty to recognize them. 

Certainly much has happened in this field since 1928, and a new com- 
prehensive monograph was in order. The book by Professor Lauterpacht,* 
a great and truly leading international lawyer, is, as everything which 
Lauterpacht writes, entitled to the greatest interest. The book has many 
excellent qualities, publishes hitherto unknown documents, gives exceed- 
ingly interesting discussions and highly valuable analyses of difficult recent 
recognition cases, especially with regard to the Italian conquest of Ethiopia 
and the Spanish Civil War. But Lauterpacht’s principal thesis which 
probably constitutes the reason why the book was written, namely, his as- 
sertion of a right to recognition and a duty to recognize, is certainly entirely 
untenable as not being in accord with positive international law. 

To understand fully Lauterpacht’s position, it is necessary to point out 
an article, published in the period between this writer’s monograph of 
1928 and Lauterpacht’s monograph of 1947, from the pen of the scholar 
from whom we both theoretically stem: Hans Kelsen.® In his usual power- 


1H. Kelsen, ‘‘Recognition in International Law—Theoretical Observations,’’ this 
JouRNAL, Vol. 35 (1941), p. 605. 

2 Alwin V. Freeman, in this JouRNAL, Vol. 44 (1950), at p. 378. 

3 Josef L. Kunz, Die Anerkennung von Staaten und Regierungen im Vélkerrecht 
(Handbuch des Vélkerrechts, I1/3, Stuttgart, 1928, pp. 218). 

4H. Lauterpacht, Recognition in International Law (Cambridge, England, 1947, pp. 
xx, 442), 

5 Kelsen, loc. cit., pp. 605-617. 
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ful logical reasoning and wonderful lucidity Kelsen distinguished between 
the political and the legal act of recognition. The first, consisting of the 
willingness to enter into political relations, is an act wholly within the 
discretion of the recognizing state. But the legal act of recognition is the 
ascertainment (la constatation) that certain requirements, prescribed by 
international law, have been fulfilled by a legal community or a body of 
persons (government). Legal recognition is for Kelsen strictly constitutive 
in character, a theory which was at once attacked ® as not being in accord 
with the practice of states. The position of Kelsen is wholly one which 
he felt compelled to adopt from purely logical reasons: law cannot deal 
with ‘‘naked facts,’’ but only with facts as ascertained by the legally com- 
petent authority in a legally prescribed procedure. This idea entered 
Kelsen’s ‘‘Pure Theory of Law’’ relatively late and that explains that the 
same Kelsen earlier 7 held that the norm of general international law laying 
down the conditions for the coming into existence of a state in the sense of 
international law establishes recognition and that, therefore, recognition 
by existing states has only a declaratory, and no juridical, importance. 
It is from this idea of recognition as a legal act of ascertaining the ful- 
filment of requirements laid down by international law that Lauterpacht’s 
book is written, coupled with the idea of a right to, and a duty of, recogni- 
tion. This principal thesis the author tries to prove as positive interna- 
tional law from the practice of states. In this endeavor, it must be said 
in the interest of scientific truth, he has failed completely. Criticisms of 
his untenable thesis are not lacking.* As to the right to and duty of 


recognition, the author is also in contradiction with Kelsen’s above-quoted 
article. Kelsen correctly states that ‘‘existing states are only empowered, 
not obliged to recognize,’’ and that ‘‘refusal to recognize is no violation of 
general international law.’’ Also Philip C. Jessup, writing de lege ferenda, 


correctly states that under positive international law ‘‘states are free to 
accord or to withhold the recognition of new governments.’’ ® 

This writer has always been and is, of course, entirely in agreement with 
the statement that it is a norm of general international law which lays 
down the requirements for the coming into existence of a ‘‘state in the sense 
of international law.’’ Because of the existence of this norm, Jessup’s *° 


6 See Philip M. Brown, ‘‘ The Effects of Recognition,’’ this JouRNAL, Vol. 36 (1942), 
pp. 106-108; and Edwin Borchard, ‘‘Recognition and Non-Recognition,’’ tbid., pp. 
108-111. 

7See H. Kelsen, Das Problem der Souverdnitat (1921), pp. 224-241, and Allgemeine 
Staatslehre (1925), pp. 126-127. 

8 See, e.g., the book review by E. J. Cohn in Law Quarterly Review, Vol. 64, No. 
255 (July, 1948), pp. 404-408, and the critical remarks by Herbert W. Briggs, ‘‘ Recogni- 
tion of States, Some Reflections on Doctrine and Practice,’’ this JourRNAL, Vol. 43 
(1949), pp. 113-121. 

® Philip C. Jessup, A Modern Law of Nations (New York, 1948), pp. 43-67, at p. 55. 

10 Ibid., p. 46. 
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proposal de lege ferenda, according to which the United Nations should 
adopt a treaty or declaration fixing ‘‘certain definite criteria for determin- 
ing whether an entity has the necessary attributes of statehood,’’ is un- 
necessary. This writer also fully agrees with the statement that effective- 
ness of governmental power and reasonable permanency are the only tests to 
determine in law whether a certain body of persons is a general de facto 
government. This writer further is in complete accord with the state- 
ment that the origin of a new state or government which may be violative 
of pre-existing constitutional law is irrelevant from the point of view of 
international law. It is exactly the positive norm of effectivity of interna- 
tional law which validates the new state or government. Unsuccessful se- 
cession or civil war is treason; successful secession or civil war creates new 
law. But the rule of effectivity governs also in international law. That is 
why Lauterpacht’s discussion of the so-called ‘‘non-recognition doctrine’”’ 
is of doubtful value. 

Leaving aside this non-recognition doctrine as well as the problem of 
the recognition of belligerency, this writer wants to concentrate his criticism 
on the heart of Lauterpacht’s book: the assertion of the constitutive char- 
acter of the recognition of new states and governments, coupled with the 
assertion that positive international law gives a legal right to be recognized 
and imposes a legal duty to grant recognition. As far as this principal 
thesis goes, Lauterpacht has entirely failed to prove it; the law is exactly 
to the contrary. 

How did it come about that so serious a scholar as Lauterpacht was led 
into what must be called a falsification of the positive law? First, it seems, 
that the wish was the father of the thought. Just as, within dramatic litera- 
ture, a so-called ‘‘piéce @ thése’’ is always in danger of falling short of 
being a work of art, thus in science a book, written with the preconceived 
wish to ‘‘impress upon the student the fact that the practice of states in 
the matter of recognition is more permeated with law and principle than 
is currently assumed,’’!! is in danger of falling short of scientific truth. 
Not logical reasons, as with Kelsen, but ethical considerations moved the 
author ; if there were no legal right to, and legal duty of, recognition, ‘‘the 
problem of recognition would constitute a serious defect in the structure of 
international law.’’ That is why the author teaches that recognition is 
‘‘an act of law,’’ not a political act; that recognition, ‘‘although declaratory 
of an existing fact, is made in the impartial fulfilment of a legal duty, and 
is constitutive’’; '* that ‘‘recognition is declaratory of facts and constitutive 
of rights’’; 18 that ‘‘the correct and reasonable rule is that both the un- 
recognized government and its acts are a nullity.’’** While recognizing 


11 Lauterpacht, op. cit., p. vi. 
12 Tbid., p. 6. 

13 Ibid., p. 75. 

14 Ibid., p. 147. 
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that states—sometimes, the author believes—are moved by national in- 
terests, that recognition is sometimes a matter of bargain or political pres. 
sure, in a word, that there are abuses of recognition, the author holds that 
in general, states, in granting or refusing to grant recognition, act in an 
impartial and judicial capacity to administer international law. When the 
conditions required by international law are present the existing states, 
he teaches, are under a legal duty to grant recognition and the correspond- 
ing entities have a legal right to be recognized. 

In teaching these doctrines, in contradiction to positive international law, 
Lauterpacht forgot that the science of international law cannot by its fiat 
correct the structural defects of the primitive international legal order. 
He forgot what his predecessor, in words which are equally true today, 
warned against forty-two years ago,’® what he himself recently empha- 
sized: *® the scholar of international law is not in the rdéle of a legislator, 
but of a judge; of a judge, and not in the roéle of counsel for plaintiff or 
defendant. It is the duty of the scholar to state what the law is, whether 
he likes it or not. It is fundamental to distinguish between lex lata and 
lex ferenda. lLauterpacht’s dialectic efforts to make the practice of states 
tell what it does not contain, however talented and powerful, are of no 
help; neither is the attitude of joining the now fashionable accusations 
against positivism. What is to be discarded is the pseudo-positivism of the 
nineteenth century which often posed as positivism. 

Lauterpacht’s basic attitude that, if there is no right to, no duty of 
recognition, the whole problem belongs only to polities, not to law, is hardly 
justifiable. The existing states have a right, but not a duty, to recognize. 
Does the right to vote, without duty to vote, not belong to law? And, to 
anticipate Lauterpacht’s argument of ‘‘premature recognition,’’ even 
where there is merely a right, not a duty to vote, the law lays down the 
conditions for the exercise of this right. Although there is no duty to 
vote, a person may make himself guilty of illegal voting. 

Lauterpacht’s argument of premature recognition is no argument for his 
thesis of a legal duty to grant recognition. First, we deal here only with 
a special case of recognition. In the case of revolutionary secession positive 
international law lays down, apart from the normal condition of effectivity, 
the further condition that the revolutionary struggle with the mother 
country must have been virtually ended. If this second condition is not 
fulfilled, premature recognition constitutes an international delinquency 
toward the mother country; but this norm creates no duty to recognize 
the new state. The problem of premature recognition, therefore, does not 
arise in the frequent cases, where a new state comes into existence with 


15 L. Oppenheim, ‘‘The Science of International Law: Its Task and Method,’’ this 
JOURNAL, Vol. 2 (1908), pp. 313-356. 

16 U.N. General Assembly, International Law Commission, Survey of International 
Law (Lake Success, N. Y., 1948), pp. 64, 66. 
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the consent of the mother country (Baltic Republics, 1919, India, Pakistan, 
Burma, Ceylon, Philippines), or where there is no mother country (Congo 
State, Israel). And if there were a duty to recognize, why does Lauter- 
pacht not also teach the international delinquency of ‘‘tardy recognition,”’ 
as Borchard would have it? Does Lauterpacht hold that the United States, 
by not granting recognition for so long a time to the effective Soviet 
Government, has made herself guilty of an international delinquency in 
positive law? 

The practice of states gives no support to the constitutive theory. 
Within the Pan American orbit the declaratory doctrine has been em- 
phatically adopted.** This brings us to a further methodologically un- 
tenable procedure. The author restricts himself to the practice of Great 
Britain and of the United States and identifies this practice with the 
‘‘nractice of states.’’ Having quoted certain paragraphs of British utter- 
ances, containing nothing about a duty of recognition, but merely consider- 
ations of convenience and expediency, the author speaks about the ‘‘pre- 
ponderant practice of states,’’** of the ‘‘bulk of state practice.’’*® He 
tells us that 


effectivity, evidenced by freely expressed popular approval has been 
acted upon for a long period by Great Britain and the United States, 
the two countries which have made the greatest contributions to the 
development of recognition. To that limited extent the right of man 
to be governed by consent has become, through the doctrine of recogni- 


tion, part of international law.*° 


Such language must not only nourish non-English accusations against an 
Anglo-American superiority complex of righteousness,” but is also scienti- 
fically untenable. 

Italian courts apply the law indicated as governing by their conflict of 
laws rule, regardless of whether the state in question has or has not been 
recognized by Italy.*? The constitutive theory is contradicted by many 
American court decisions, stemming from the leadership of Cardozo.?* It 
is contradicted by Taft’s famous decision in the Tinoco Arbitration, 1922,”4 

17 Montevideo Convention of 1933 on Rights and Duties of States, Art. 3. 

18 Lauterpacht, op. cit., p. 6. 

19 Ibid., p. 32. 

20 Ibid., p. 171. 

21 Thus recently Rolando Quadri speaks of the ‘‘ paesi anglo-americani che tradizional- 
mente si considerano investiti di una specie di superportere internazionale,’’ Diritto 
Internazionale Pubblico (Palermo, 1949), p. 298. 

22G. Balladore Pallieri, Diritto Internazionale Privato (2nd ed., Milan, 1950), p. 95. 

23 See e.g., the well-known cases: Wulfsohn v. Russian Socialist Federated Soviet 
Republic (1923), 234 N. Y. 372: ‘Its recognition does not create the state’’; Sokoloff 
v. National City Bank (1924), 239 N. Y. 158; Salimoff & Co. v. Standard Oil Co. of 
New York (1933), 262 N. Y. 220. 

*4116 British and Foreign State Papers, p. 438; this JouRNAL, Vol. 18 (1924), p. 147. 
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and, even more so, by the decision in United States (George W. Hopkins) 
v. Mexico, 1926.2° The constitutive theory is not only untenable on prece- 
dent and authority, but also on reason and principle. Lauterpacht has 
succeeded in dispelling neither the powerful argument of a legal vacuum, 
of what Cavaglieri admitted constitutes an ‘‘intermezzo agiuridico,’’ nor 
the absurdity of the simultaneous existence and non-existence of the same 
entity. What he has to say is not a legal answer at all, but merely a 
political prediction: things will not be so bad. It is further clear that 
a sovereign state cannot be created through recognition by other states; one 
of the very requirements of international law is independence. No amount 
of recognitions can supply the lack of the fulfilment of the requirements 
laid down by international law. Recognition, in such a case, is simply 
ineffective in law. 

A right to, a duty of, recognition has been supported by writers, especially 
those of the school of natural law, or for political reasons, particularly 
by Latin American writers,*® who are always fearful that recognition may 
be made a tool of intervention. But no such norm exists in positive inter- 
national law; it is a mere postulate de lege ferenda. Even if it existed, 
as Jessup *? pointedly remarks, it would ‘‘afford slight satisfaction in the 
absence of organized international machinery to enforce the obligation.’’ 
Lauterpacht’s proposal of collectivization of recognition has little chance, 
as actually it has been the usual practice of the United States to refrain 
from participating in such joint action.*® 

Even the practice of the two states, to which alone Lauterpacht refers, 
completely negates a legal right to, and a legal duty of, recognition. It 
will suffice to cite a few recent examples: The long non-recognition of the 
effective Soviet Government by the United States: British and American 
non-recognition of effective de facto governments in Bolivia in 1943, and 
Argentina in 1944; on the other hand, American recognition of the revolu- 
tionary government of General Odria in Peru, which at once abolished 
constitutional guarantees; British and American recognition of the revolu- 
tionary governments of the ‘‘peoples’ democracies’? in Europe. As to 
Israel,?® the United States recognized it de facto within a few hours of the 
declaration of independence, whereas Great Britain declared it will not 
recognize Israel, because it has not fulfilled the basic criteria of an in- 
dependent state. Was this contrasting attitude of the two states, to which 
Lauterpacht restricts himself, in both cases the exercise of an impartial and 


25 Opinions of Commissioners, 1927, p. 42; this JouRNAL, Vol. 21 (1927), p. 160. 

26 See, recently, Jiménez de Aréchaga, Reconocimiento de Gobiernos (1947). 

27 Jessup, op. cit., p. 44. 

28 Hackworth, Digest of International Law, Vol. I (Washington, 1940), p. 173. 

29 See Philip M. Brown, ‘‘The Recognition of Israel,’’ this JourNAL, Vol. 42 (1948), 
pp. 620-627. 
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judicial attitude? On the other hand, Great Britain has recognized the 
effective Communist government of China, whereas the United States re- 
fuses to recognize it and recognizes the Nationalist Government, which is 
today reduced to Formosa and, therefore, sits, legally speaking (as no peace 
treaty with Japan has yet come into force), on Japanese territory. The 
contrast between the ‘‘impartial and judicial’’ attitude in recognition be- 
tween the United States and the Soviet Union threatens, as Secretary 
General Trygve Lie fears, to wreck the United Nations. Both Great Britain 
and the United States have recognized the new state of Viet Nam and the 
Bao Dai régime. Has it fulfilled the requirement of independence? The 
states of the Soviet bloc have recognized the rebel government, India has 
recognized none, as she holds that the Bao Dai régime is a ‘‘ puppet govern- 
ment.’’ 

In spite of all his dialectic efforts, Lauterpacht must admit that he has 
been unable to find a clear statement in the practice of states in favor of 
a legal duty of recognition. But, to the contrary, a study of American 
state practice discloses with all clarity that international law knows no 
such duty. Hackworth, whose Digest of International Law gives the 
American practice from 1906 to 1940, clearly states: ‘‘The existence in 
fact of a new state or government is not dependent upon its recognition by 
other states. Whether and when recognition will be accorded is a matter 
within the discretion of the recognizing government.’’ *° 

Mr. Warren Austin, in reply to a strong criticism by Syria of America’s 
quick recognition of Israel, said in sharpest terms that ‘‘no country on 
earth can question the sovereignty of the United States in the exercise of 
that high political act of recognition of the de facto status of a state.’’ 
Recently, a Pan American draft treaty on recognition was discussed. 
Article 1 stated that a de facto government has the right to be recognized. 
The American representative made at once a reservation and stated in un- 
mistakable terms: The formulation of conditions of recognition in terms 


of a right vested in the de facto government necessarily implies a legal 
duty in other states to grant recognition. Adequate basis for any such 
duty is lacking in existing international law, which on the contrary, dele- 
gates to each state the faculty of determining whether and when to grant 
recognition.*? 


JoseF L. Kunz 


30 Hackworth, op. cit., p. 161. He also clearly states: ‘‘There is no obligation to 
recognize that a status of belligerency exists.’’ Jbid., p. 391. 
81 See Alwyn V. Freeman, loc. cit., p. 379. 
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THE VENEZUELA-BRITISH GUIANA BOUNDARY ARBITRATION OF 1899 


**An arbitrator, whether he be king or farmer, rarely decides 
on strict principle of law. He has always a bias to try, if possible, 
to split the difference.’’ + 


The late Severo Mallet-Prevost, distinguished international lawyer, who 
served as Secretary of the Commission appointed by President Cleveland 
to report on the boundary line between Venezuela and British Guiana, 
and later as Agent and of Counsel for Venezuela before the Paris Arbitra- 
tion Tribunal in the Guiana Boundary Case, left for one of his law part- 
ners, Judge Otto Schoenrich, a member of our Society, an interesting and 
important memorandum dealing with the Venezuela-British Guiana 
Boundary Arbitration, which was only to be published after Mr. Mallet- 
Prevost’s death and at the discretion of Judge Schoenrich. 

Judge Schoenrich published this memorandum with some explanatory 
comment in a current note in the July, 1949, issue of the JouRNAL.?, We 
are pleased to publish in this number of the JouRNAL* a comment by Mr. 
Clifton J. Child, formerly Commonwealth Fellow, University of Wisconsin, 
upon Judge Schoenrich’s note and Mr. Mallet-Prevost’s memorandum. 

Mr. Mallet-Prevost’s memorandum consists mainly of a statement of 
facts within his personal knowledge about certain dramatic incidents re- 
lating to the way in which the decision of the arbitrators in the British 
Guiana Boundary Arbitration was brought about by the President of the 
Tribunal. There are also certain subsidiary and minor statements of fact 
and opinion and inference. Finally, there is an important statement, 
not of fact, but of belief and opinion, as to the way in which Mr. Mallet- 
Prevost thought the attitude of the President of the Tribunal was influ- 
enced or controlled by the governments of Great Britain and Russia. 

No one who knew Mr. Mallet-Prevost would doubt that the facts which 
he stated as within his personal knowledge were true to the best of his 
knowledge and belief. Obviously, his opinions might be mistaken, ir- 
respective of the substantive truth or technical accuracy of his facts. 

The essential facts stated by Mr. Mallet-Prevost as within his personal 
knowledge may be summarized as follows: After the conclusion of the 
arguments in the British Guiana Boundary Arbitration, and while the 
Tribunal was considering its judgment, Mr. Mallet-Prevost was sent for 
by the two American arbitrators, Chief Justice Fuller and Mr. Justice 
Brewer. When he appeared, Mr. Justice Brewer ‘‘excitedly’’ told him that 


1 Albert Gallatin, Agent of the United States in the Northeastern Boundary Arbitra- 
tion between the United States and Great Britain, commenting on the award of the 
King of The Netherlands in that case, quoted by William C. Dennis, in ‘‘Compromise 
—The Great Defect of Arbitration,’’ Columbia Law Review, June, 1911, p. 493, at 
p. 495. 

2 Vol. 43 (1949), p. 523. 

3 Supra, p. 682. 
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M. de Martens, the President of the Arbitral Tribunal, had informed the 
American arbitrators that the British arbitrators, Lord Chief Justice 
Russell and Mr. Justice Collins, were ready to decide in favor of the so- 
called Schomburgk Line (substantially the British contention), and that if 
the American arbitrators insisted on a line starting at the Moruca River 
(substantially the Venezuelan contention), he, de Martens, would join with 
the British arbitrators and make the British line the boundary by the judg- 
ment of the majority of the Tribunal; but, de Martens went on to say, he 
desired a unanimous decision and if the American arbitrators would join 
with him and accept a compromise line (which lay between the two national 
contentions), he would secure the agreement of the British arbitrators and a 
unanimous decision would be given for this compromise line. Mr. Brewer 
further stated that, under the circumstances, although he and Chief Justice 
Fuller were of the opinion that the boundary should start at the Moruca 
River, they were ready either to agree to de Martens’ proposal and unite in 
a unanimous opinion in favor of the compromise line, or refuse and file dis- 


senting opinions from a decision which would then adopt the British line. 


They left it to Mr. Mallet-Prevost to determine which course he wished 
them to follow. 

Mr. Mailet-Prevost said that the decision was too important for him 
to make on his sole responsibility and asked permission to consult General 
Harrison, the Chief Counsel for Venezuela, which was given. General 
Harrison was very indignant, but finally said: ‘‘What Martens proposes 
is iniquitous, but I see nothing for Fuller and Brewer to do but agree.’’ 4 
So much for Mr. Mallet-Prevost’s statement of the essential facts. 

Mr. Mallet-Prevost also added a statement, which did not pretend to be 
a statement of fact but only of opinion and belief, that in view of certain 
facts, including the foregoing, he had become convinced and still believed 
“That during Martens’ visit to England, a deal had been concluded be- 
tween Russia and Great Britain to decide the case along the lines sug- 
gested by Martens and that pressure to that end had in some way been 
exerted on Collins (one of the British judges) to follow that course.’’® 

Mr. Child devotes most of his comment to a carefully documented argu- 
ment to show that there is no sufficient basis for Mr. Mallet-Prevost’s be- 
lief that the decision was the result of a diplomatic ‘‘deal’’ between Eng- 
land and Russia. The present writer has no desire to take issue with Mr. 
Child on this point. Mr. Mallet-Prevost’s belief imputes what would be 
dishonorable conduct to the Foreign Office of Great Britain, then in the 
hands of Lord Salisbury, and to the British judges as well as to the Gov- 
ernment of Russia and the President of the Tribunal. Omnia prae- 
sumuntur rite esse acta. Mr. Mallet-Prevost’s personal statement of fact, 
already summarized, does not, in the judgment of the writer, reflect on 


4This JourNaL, Vol. 43 (1949), p. 530. 
5 Ibid. 
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anybody but the President of the Tribunal.* It does not reflect on the 
British judges any more than on the American judges, and does not touch 
the governments of Great Britain and Russia at all. Mr. Child would seem 
to have effectively disposed of certain minor matters of fact, opinion and 
inference which might tend to support Mr. Mallet-Prevost’s belief, and 
Mr. Mallet-Prevost’s opinion on this point would seem to the writer open 
to a motion to ‘‘set it aside as not supported by the evidence.’’ 

But it is submitted that this does not in any wise tend to discredit Mr. 
Mallet-Prevost’s statement of the important facts of which he had per- 
sonal knowledge which show the unjudicial method by which the judgment 
of the arbitrators was brought about, and this is the important point in 
Mr. Mallet-Prevost’s memorandum, not only as respects the British Guiana 
arbitration, but as tending to illuminate and illustrate the great defect of 
arbitration in general, 1.e., compromise.’ 

This brings us to the first point which appears to the writer to need 
clarification ; namely, does or does not Mr. Child accept the truth and ac- 
curacy of the facts stated by Mr. Mallet-Prevost in his memorandum as a 
matter of personal knowledge. 

Here Mr. Child seems to the writer to be ambiguous and therefore un- 
satisfactory. His principal concern is evidently to repel Mr. Mallet- 
Prevost’s ‘‘belief’’ in a diplomatic ‘‘deal’’ between Great Britain and 
Russia. He nowhere directly challenges Mr. Mallet-Prevost’s statement 
of facts within his personal knowledge. In fact, toward the close of his 
article, when he offers his own explanation of the decision of the court— 
pressure by the President of the Tribunal on both the British and Ameri- 
can arbitrators *—he goes a long way toward accepting the facts stated in 
Mr. Mallet-Prevost’s memorandum. 

On the other hand, he apparently seeks to throw doubt upon Mr. Mallet- 
Prevost’s statement of fact by pointing out that in the statement which 
Mr. Mallet-Prevost and General Harrison gave to the press immediately 
after the decision in 1899, 


the only suggestion of impropriety which they made in connection 
with the award was that it was essentially a compromise. . . . There 
was no complaint that this compromise resulted from undue pressure 
upon the judges by the Russian President of the Tribunal . . . Nor 
was there any appeal to the American judges, as there might reason- 
ably have been, if Mr. Mallet-Prevost’s present charge is true, to enter 
a protest against the false position in which they had supposedly 
been placed by the President of the Tribunal and to let it be known 


6 And even as to him, see infra, p. 726. 

7 See this writer’s article in Columbia Law Review, June, 1911, p. 493, cited supra. 

8‘“Indeed, was it not M. de Martens’ desire for unanimity which caused him, in 
bringing both parties to accept a compromise, to put pressure upon the British judges, 
as well as upon their American colleagues?’’ Supra, p. 689. 
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that, if they had concurred in the unanimous award of the Tribunal, 
they had done so against their own better judgments.® 


With submission, this is a surprising argument. Is Mr. Child trying 
to say that the fact that Mr. Mallet-Prevost and General Harrison did not 
break faith and violate the confidence of the two American judges in 1899 
is a reason to believe that Mr. Mallet-Prevost was not telling the truth in 
1944, when it could properly be told? Mr. Child goes so far as to say: 
‘In fact, apart from the resentment which the Counsel for Venezuela ap- 
parently felt against the verdict, there were none of the elements of the 
story as Mr. Mallet-Prevost now tells it.’’ 1° 

Of course, Mr. Mallet-Prevost did not need to leave a posthumous 
memorandum with his law partner to repeat what he and General Harri- 
son had so well said in 1899—that the decision was a compromise, not a 
judicial decision—something which Mr. Child does not deny, but on the 
contrary affirms along with others who have studied the case.’ It is sub- 
mitted that there is not one word in Mr. Mallet-Prevost’s statement of 
1944 which is inconsistent with what he and General Harrison said in 
1899. He simply adds additional matter which he was not at liberty to 
make public in 1899. Then he said the decision was a compromise. Now 
he tells how that compromise was brought about.?* 

It is submitted, therefore, that Mr. Child’s complaint of the omission in 
1899 of those matters which it would not have been permissible or honor- 
able then to disclose, as making it ‘‘tempting to assume that, in nursing 
his grievance against the Tribunal through the years, Mr. Mallet-Prevost 
allowed his imagination to supply a number of details which were missing 
from the statement which he and General Harrison made in 1899,’’ is 
both unjust and unconvincing.'* Mr. Child also questions the accuracy 
of certain minor statements in Mr. Mallet-Prevost’s memorandum. For 
example, he points out that Mr. Mallet-Prevost apparently overlooked the 
fact that Lord Chief Justice Russell, at the time he dined with him in 


9 Mr. Child, supra, p. 683. 

10 Ibid. 

11 Mr. Child, supra, p. 689. Cf. Mr. Justice Brewer, quoted by Judge Schoenrich, loc. 
cit., p. 526; the Honorable John W. Foster, Proceedings of the American Society of 
International Law, 1909, p. 28; article, ‘‘Compromise—The Great Defect of Arbitra- 
tion,’’ Columbia Law Review, June, 1911, pp. 495, 496, ete. 

12In like manner, any charge in 1899 by Mr. Mallet-Prevost and General Harrison 
of a diplomatic ‘‘deal’’ under the circumstances then obtaining, and in view of the 
honorable obligations by which they were bound, would have been unthinkable. 

13 Child, supra, p. 683. Cf. Mr. Child’s statement, ‘‘It was perhaps only to be ex- 
pected that some day, after turning the matter over in his mind for so long, Mr. 
Mallet-Prevost would eventually produce a theory to justify the attack which he and 
General Harrison, the senior Counsel for Venezuela, launched upon the Tribunal 
immediately after the award was announced on October 3, 1899.’ Supra, p. 682. 
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January, was not yet a member of the Arbitral Tribunal. But after all, 
he subsequently became a member, and presumably Lord Chief Justice 
Russell as an arbitrator in October held the same views as to the functions 
of an arbitrator which he had expressed as a diner-out in January, which 
is Mr. Mallet-Prevost’s point. Again, the relative ‘‘taciturnity’’ and 
‘‘listlessness’’ of Lord Justice Collins, before and after taking his vacation, 
is a matter of opinion, rather than statistics, and, it is submitted, is irrele- 
vant and immaterial even by way of impeachment as bearing upon the 
truthfulness and accuracy of Mr. Mallet-Prevost’s essential facts.14 And 
finally, it is suggested that no one who has seen much of the inside and out- 
side of arbitral tribunals or other international gatherings would attach 
any great importance to the pious speeches of the arbitrators or equally 
unctuous statements of their governments in acclaiming the results 
reached *° as showing that Mr. Mallet-Prevost was not wholly correct in his 
description of the methods by which these results were attained.'® 

In view of Mr. Child’s suggestion that Mr. Mallet-Prevost’s story may 
have grown with the years, the present writer ventures to adduce his own 
testimony that Mr. Mallet-Prevost told him this same inside story as to 
how the Guiana Arbitration Boundary Line was arrived at in all its es- 
sential details, thirty-four years before he told it to Judge Schoenrich and 
made it of record in his memorandum, after receiving the Order of the 
Liberator in 1944. 

In stating the circumstances under which Mr. Mallet-Prevost came to 
tell me the story of the Guiana Boundary decision, it is more convenient 
to speak in the first person. From July 1, 1906, to July 1, 1910, I was 
Assistant Solicitor of the Department of State. Among the important legal 
matters pending before the Department was a claim against the Mexican 
Government in which Mr. Mallet-Prevost was counsel for the claimants. 
It happened that I was assigned to this case by the Department. This led 
to frequent conferences with Mr. Mallet-Prevost. I was, also, during that 
period, working on the Orinoco Steamship claim against Venezuela, a 
matter in which I was later appointed Agent of the United States in the 
arbitration which took place before The Hague Court in 1910. All this 
naturally led Mr. Mallet-Prevost to take a kindly interest in me as a young 
lawyer dealing with another Venezuela arbitration, and led him also to 
tell me the story of his unsatisfactory experience with the Arbitral 
Tribunal in the Guiana Arbitration. He told me the story very briefly at 
the close of an interview, but he told it just as he told it later to Judge 
Schoenrich and in his memorandum, even to his description of the pic- 

14 Child, supra, pp. 684, 685. 

15 Child, supra, pp. 691-693. 

16 Neither is it surprising that if there was a diplomatic ‘‘deal’’—which the writer 


does not believe—the parties to this ‘‘deal’’ left no written record of their misconduct 
for the diligence of Mr. Child to discover. 
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turesque language which de Martens’ proposition evoked from that devout 
Presbyterian, General Harrison. No essential fact was left to be supplied 
by Mr. Mallet-Prevost’s ‘‘imagination’’ ** in 1944. I hasten to add, how- 
ever, that I do not recollect that Mr. Mallet-Prevost, in telling the story 
to me, mentioned his belief that the arbitral decision was the result of a 
British-Russian ‘‘deal,’’ as he did in telling the story to Judge Schoenrich 
and in his memorandum of 1944. For this difference, there are several 
possible explanations. In the first place, it may be due to faulty recol- 
lection on my part; but I do not think so, because the story was of great 
interest to me, and the telling stands out in my recollection very distinctly 
to this day. His failure to mention this theory might have been easily 
due to the fact that he did not think it wise to speak of it to me at that 
time, but I think it more likely that it was due to the brevity of our 
conversation on this point which took place just as we parted. Of course, 
it is possible, as Mr. Child seems to suggest,’® that Mr. Mallet-Prevost had 
not at that time come to the conclusion that what happened was the result 
of a diplomatic ‘‘deal’’; but even if this last be the true explanation, it 
would in no wise affect the credibility of Mr. Mallet-Prevost’s consistent 
statement of the facts within his personal knowledge. 

It happens that I had another personal contact, or near contact, with 
this interesting international incident. My conversation with Mr. Mallet- 
Prevost took place in the State Department Building, and doubtless before 
July 1, 1910, when I left the Department. At any rate, it took place before 
I went to The Hague in the late summer and fall of 1910 as Agent of the 
United States in the Orinoco Steamship Arbitration with Venezuela. 
Shortly after my arrival at The Hague, in accordance with custom and the 
instructions of the American Legation, I left cards on various members of 
the diplomatic corps, among them Sir George Buchanan, the then British 
Minister at The Hague, who had been the British Agent in the British- 
Venezuelan arbitration over the Guiana Boundary in 1899. Sir George 
returned the call and I subsequently met him and we fell into conversation 
which naturally, under the circumstances, turned to the British Guiana- 
Venezuela Boundary Line Arbitration. I regret that I cannot recall my 
conversation with Sir George as clearly and definitely as I do the conversa- 
tion with Mr. Mallet-Prevost. Aside from our mutual assumption that the 
Guiana Boundary Line decision was a compromise, the thing which stands 
out in my memory most clearly is his criticism of the detail into which 
both Sir Richard Webster, the British Attorney General, and Mr. Mallet- 
Prevost went in their arguments before the Arbitral Tribunal.’® I do 
know, and I know that I thought at the time, that what Sir George said did 
not leave in my mind the slightest reason to doubt the inside story of the 

17 Child, supra, p. 683. 


18 Supra, pp. 682, 683. 
19 Child, supra, p. 686. 
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way in which the decision was reached as told me by Mr. Mallet-Prevost. 
On the contrary, the impression which I carried away was that which is 
suggested by Mr. Child himself, namely, that M. de Martens had ‘‘put 
pressure upon the British judges, as well as upon their American col- 
leagues,’’ 7° and my ‘‘belief’’ is that it was undoubtedly of the same nature, 
i.e., that de Martens threatened the British judges that he would decide 
with the Americans unless they agreed to his compromise line, in the same 
way that he threatened the Americans that he would side with the British 
unless they made the compromise line unanimous. 

Having said this, I hasten to add that such conduct on the part of the 
President of the Tribunal, however ‘‘iniquitous’’ it seems when tested by 
Anglo-American judicial standards, does not, in my judgment, imply con- 
scious wrong-doing on the part of the President. As John W. Foster has 
pointed out, de Martens ‘‘was not a lawyer by profession, but had received 
his training in the Russian Foreign Office.’’*!. He was using diplomatic, 
not judicial, methods, and rather strenuous diplomatic methods; but, as 
Mr. Root has said, 


Arbitrators too often act diplomatically rather than judicially; they 
consider themselves belonging to diplomacy rather than to juris- 
prudence; they measure their responsibility and their duty by the 
traditions, the sentiments, and the honorable obligation which have 
grown up in centuries of diplomatic intercourse, rather than by the 
traditions, the sentiments, and the sense of honorable obligation which 
characterize the judicial departments of civilized nations.** 


De Martens’ background did not qualify him to respond to the appeal 
which General Harrison addressed to him in his closing argument of the 
Guiana Arbitration, when he said, referring to the proposals for a perma- 
nent international tribunal which had just been under consideration at 
the First Hague Conference of 1899 in which de Martens had sat as a 


Russian delegate : 


If conventions, if accommodations, and if the rule of give-and-take 
are to be used, then let the diplomatists settle the questions. But 
when these have failed in their work, it seems to me necessarily to 
imply the introduction of a judicial element into the Tribunal.** 


We have made real advances in the past half-century toward a truly 
judicial tribunal. The decisions of the Hague Court marked an advance 
in this respect over the decisions of the ad hoc commissions and tribunals 


20 Ibid., p. 689. 

21 Proceedings of the American Society of International Law, 1909, p. 28. 

22 Proceedings, National Arbitration and Peace Conference, April 15, 1907, p. 44; 
quoted article, ‘‘Compromise—The Great Defect of Arbitration,’’ loc. cit., p. 495, 
note. 

23 Quoted by John W. Foster, Proceedings of the American Society of International 


Law, 1909, p. 27. 
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which preceded it.** The decisions of the World Court show still further 
progress. We cannot claim even yet to have reached the stage where the 
element of compromise is eliminated as completely from international, as 
it has been from national, judicial proceedings (and it has not and prob- 
ably never will be completely eliminated from any human procedure) ; but 
we can hope and even reasonably expect that there will never be occasion 
for anyone to write a memorandum about a decision of the World Court 
similar to that of Mr. Mallet-Prevost which is under discussion. 

In conclusion, it is submitted: First, there is no doubt of the truthful- 
ness and substantial accuracy of Mr. Mallet-Prevost’s memorandum so far 
as it relates to matters of fact within his personal knowledge. Second, the 
Mallet-Prevost memorandum affords definite and conclusive evidence of 
what practically everyone who had studied the Guiana Boundary Case 
was already convinced and many had said, namely, that the decision was 
a diplomatic compromise and not a truly judicial decision. Third, 
while the methods of the President of the Tribunal in securing a unani- 
mous compromise in this case are somewhat less—or should we say 
more—‘‘diplomatic’’ than those ordinarily used, they are, in principle, 


typical of much of the international arbitral procedure of the past. 
Fourth, the principal purpose of this editorial is to make a contribution, 
however slight, to the process of making certain that they are not typical 
of the arbitral procedure of the future. 


CULLEN DENNIS 


24 Columbia Law Review, 1911, p. 493, at pp. 496, 502. 
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INTERPRETATION OF PEACE TREATIES WITH BULGARIA, HUNGARY, AND RUMANIA, 
ADVISORY OPINIONS OF THE INTERNATIONAL COURT OF JUSTICE 

As a result of the Potsdam Conference of July, 1945, the Council of 
Foreign Ministers was charged with the preparation of the treaties of 
peace with Italy, Bulgaria, Hungary, Rumania, and Finland. Discussions 
on the treaties began in London in September, 1945, and their final draft- 
ing was completed at the November—December, 1946, meeting of the Coun- 
cil. The treaties were signed on February 10, 1947, and came into effect 
on September 15, 1947. One of the principal difficulties encountered in the 
preparation of the treaties lay in the settlement of disputes provisions. 
The United States proposal of reference of disputes to the International 
Court of Justice was accepted by the Paris Conference,’ but Molotov in- 
sisted that resort should be had to the Ambassadors of France, Great 
Britain, Russia and the United States at Rome. This attitude reflected the 
Soviet position that it ‘‘prefers for inter-governmental disputes related to 
political matters the procedure of diplomatic action and conciliatory com- 
missions,’’ rather than the binding decisions of international arbitral 
tribunals. At the New York meeting of the Council of Foreign Ministers 


on December 5, 1946, Molotov finally acceded to the principle that arbitra- 
tion would be resorted to for the final settlement of disputes after diplo- 
matic negotiation had failed. However, the International Court of Justice 
was not to be the body utilized for this purpose but rather special ad hoc 
commissions.° 


1 Department of State, Making the Peace Treaties, 1941-1947 (Department of State 
Publication 2774, European Series 24, 1947), p. 44. 

2Institut Prava Akademii Nauk S.S.S.R., Mezdunarodnoe Pravo (Moscow, 1947), 
p. 475. 

3N. Y. Times, Dec. 6, 1946, p. 1, col. 1; see Domke, ‘‘Settlement-of-Disputes Pro- 
visions in Axis Satellite Peace Treaties,’’ this JOURNAL, Vol. 41 (1947), p. 911. Thus 
Art. 36 of the treaty with Bulgaria provided (to which corresponded mutatis mutandis 
Art. 40 of the treaty with Hungary and Art. 38 of the treaty with Rumania) : 

‘*1, Except where another procedure is specifically provided under any article of the 
present Treaty, any dispute concerning the interpretation or execution of the Treaty, 
which is not settled by direct diplomatic negotiations, shall be referred to the Three 
Heads of Mission acting under Article 35, except that in this case the Heads of Mission 
will not be restricted by the time-limit provided in that Article. Any such dispute 
not resolved by them within a period of two months shall, unless the parties to the 
dispute mutually agree upon another means of settlement, be referred at the request 
of either party to the dispute to a Commission composed of one representative of each 
party and a third member selected by mutual agreement of the two parties from 
nationals of a third country. Should the two parties fail to agree within a period of 
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Two advisory opinions of the International Court of Justice rendered 
under date of March 30 and July 18, 1950,* respectively, have interpreted 
the provisions of the Peace Treaties regulating the settlement of disputes 
and in so doing have laid down principles of considerable importance re- 
lating to the process of international arbitration. The developments which 
led to the reference to the Court of the question of the interpretation of 
these treaties have previously been set forth in this JourNAL.® 

The United States and the United Kingdom had charged before the 
General Assembly that the governments of Bulgaria, Hungary, and Ru- 
mania had denied their peoples the human rights and fundamental free- 
doms which these governments had guaranteed under the Peace Treaties.® 
Thereafter the treaty procedure for the settlement of the disputes was duly 
followed and exhausted by the United States and the United Kingdom. 
Accordingly, Bulgaria, Hungary, and Rumania were on August 1, 1949, 
requested to join in forming the commissions ealled for under the treaties.’ 
These governments failed to comply with this request, taking the position 
that they were duly fulfilling the Peace Treaties and that consequently no 
disputes existed. The additional developments were brought to the at- 
tention of the General Assembly, which on October 22, 1949, adopted a 
resolution referring a series of four questions to the International Court of 
Justice for advisory opinions.® 

The Court’s opinion on the first two of these questions '° was rendered 
March 30, 1950, under the caption ‘‘Interpretation of Peace Treaties with 
Bulgaria, Hungary and Romania.’’ The Court decided, by eleven votes 


to three, that it had jurisdiction of the case; that disputes existed to which 


one month upon the appointment of the third member, the Secretary-General of the 
United Nations may be requested by either party to make the appointment. 

‘*2. The decision of the majority of the members of the Commission shall be the 
decision of the Commission, and shall be accepted by the parties as definitive and 
binding.’’ (This JOURNAL, Supp., Vol. 42 (1948), pp. 193, 242, 268.) 

The Three Heads of Mission so referred to were those of the Soviet Union, United 
Kingdom, and United States (Article 35). 

4This JOURNAL, pp. 742, 752. 

5 Hudson, ‘‘The Twenty-Eighth Year of the World Court,’’ this JourNaL, Vol. 44 
(1950), p. 1, at p. 24; see also Liang, Notes on Legal Questions concerning the United 
Nations, ibid., p. 100. 

6 #.g., Bulgarian Treaty, Art. 2; this JouRNAL, Supp., Vol. 42 (1948), p. 180. 

7H.g., United States note to Bulgaria, Aug. 1, 1949, U.N. Doe. A/985, Sept. 23, 
1949, p. 59. 

8 #.g., Bulgarian note to the United States, Sept. 1, 1949, ibid., p. 63. 

9U.N. Doc. A/1043, Oct. 22, 1949. 

10Such questions were, first, whether the diplomatic exchanges concerning the obli- 
gations of the former Axis satellite states under the political provisions of the Peace 
Treaties disclosed disputes subject to the settlement-of-disputes provisions of such 
treaties; and, secondly, in the event of an affirmative reply to the first question, whether 
such states were obligated to carry out such settlement-of-disputes provisions, including 
the appointment of their national representatives to the treaty commissions. 
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were applicable the articles of the Peace Treaties concerning the settlement 
of disputes; and that the governments of Bulgaria, Hungary, and Rumania 
were under a duty of carrying out their obligations under such articles. 
Judge Azevedo (Brazil) rendered a separate concurring opinion and 
Judges Winiarski (Poland), Zori¢ic (Yugoslavia), and Krylov (Soviet 
Union) rendered dissenting opinions. 

Was the General Assembly’s request for an advisory opinion an at- 
tempt to circumvent the principle that the consent of the parties to a 
dispute is the only basis of an international court’s jurisdiction to decide 
such dispute?! This was the principal question dealt with by the Court 
in its opinion of March 30, 1950. The decision of the Permanent Court of 
International Justice in the Eastern Carelia Case '* was closely in point. 
In that case the Permanent Court of International Justice was asked for 
an advisory opinion concerning the Treaty of Peace between Finland and 
Russia of October 14, 1920, and one of the parties to the dispute arising 
under such treaty, namely, Russia, contested the jurisdiction of the Court. 
In its opinion the Permanent Court of International Justice noted that 
the essential point at issue was whether a certain Declaration made by 
Russia and attached to the treaty was a part of the treaty obligations or 
whether, as Russia contended, it was merely for the information of Fin- 
land. Since Russia was not a Member of the League and had not consented 
to the decision of this question by the Permanent Court of International 
Justice, the Court ruled that it was unable to give the advisory opinion 
requested.** 

The International Court of Justice in its opinion of March 30, 1950, 
refused so to limit its jurisdiction in advisory opinion procedure. It 
recognized that an advisory opinion relating to a legal question actually 
pending between states would not be binding upon them. But it refused 
to let the fact that states might have an interest in an advisory opinion 
proceeding preclude it from exercising its jurisdiction in an appropriate 
ease. Its remarks in this connection were as follows: 


The consent of States, parties to a dispute, is the basis of the Court’s 
jurisdiction in contentious cases. The situation is different in regard 
to advisory proceedings even where the Request for an Opinion relates 
to a legal question actually pending between States. The Court’s 


11 See Carlston, The Process of International Arbitration (New York, 1946), sec. 21. 

12 Request for Advisory Opinion concerning the Status of Eastern Carelia (July 23, 
1923), Advisory Opinion No. 5, Ser. B, No. 5. 

13The Court did not refer to the case of the Frontier between Iraq and Turkey 
(Series B, No. 12), in which the Permanent Court of International Justice rendered 
an advisory opinion concerning the authority of the League Council under the Treaty 
of Lausanne to settle a dispute between Turkey and Great Britain in regard to the 
Iraq-Turkey frontier, notwithstanding that Turkey, a non-member of the League, had 
not given its consent thereto and had contended that the questions involved were of a 
political character not capable of judicial settlement. 
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reply is only of an advisory character: as such, it has no binding 
force. It follows that no State, whether a Member of the United 
Nations or not, can prevent the giving of an Advisory Opinion which 
the United Nations considers to be desirable in order to obtain en- 
lightenment as to the course of action it should take. The Court’s 
Opinion is given not to the States, but to the organ which is entitled 
to request it; the reply of the Court, itself an ‘‘organ of the United 
Nations,’’ represents its participation in the activities of the Organi- 
zation, and, in principle, should not be refused. 

The General Assembly’s resolution of October 22, 1949, in effect pro- 
vided that if the International Court of Justice should rule, as it in fact 
did, that disputes existed which Bulgaria, Hungary, and Rumania were 
obligated to submit to the procedure provided in the Peace Treaties, thirty 
days should be allowed such countries in which to appoint their repre- 
sentatives to the Treaty Commissions. If they should fail to notify the 
Secretary General of such appointments within such period, and the Sec- 
retary General should so advise the Court, then the Court was to render 
an advisory opinion on two additional questions. These were: First, if 
one party should fail to appoint its representative to the Treaty Commis- 
sion where obligated to do so, is the Secretary General empowered to ap- 
point the third member of the Commission upon the request of the other 
party to the dispute? Secondly, in the event of an affirmative answer to 
the preceding question, would a commission so composed, 1.e., a representa- 
tive of one party and a third member appointed by the Secretary General, 
be ‘‘competent to make a definitive and binding decision in settlement of 
a dispute ?”’ 

The Court in an advisory opinion rendered July 18, 1950, decided that 
the Secretary General was not in the circumstances authorized to make the 
appointment of the third member of the Treaty Commission. It noted that 
it was accordingly not necessary for it to answer the remaining question 
as to the competence of a tribunal so constituted. 

In making this decision the Court again demonstrated that it is above 
all a court of law, and that, when law and policy conflict, nations may have 
confidence that the Court will reach its decisions on a basis of law. 

Despite the fact that there were only two dissenting judges, Judge 
Read (Canada) and Judge Azevedo (Brazil), the decision was not an easy 
one for the Court to make. It was, as Judge Read noted in his dissent, faced 
with the fact that on its opinion depended the efforts of the United Nations 
to preserve human rights and fundamental freedoms in the countries in- 
volved. A negative answer to the questions asked the Court would create 
a stalemate in the enforcement of the human rights provisions of the Peace 
Treaties. An issue of even greater gravity faced by the Court was 
whether, in view of the establishment of an international community in 
the United Nations, the Court should today recognize the sovereign power 
(though not necessarily the legal right) of a state unilaterally to disregard 
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its treaty obligations and to frustrate the achievement of the purpose of 
the treaty. Finally, a negative answer would affirm the lack of any power 
in the international community to enforce specifically an international en- 
gagement to arbitrate future disputes. 

There were cited to the Court two international precedents to justify 
an affirmative decision sustaining the authority of the Secretary General 
to make the appointment of the third member. In two instances it has 
been held that an international tribunal has the power to decide cases 
despite the withdrawal of an arbitrator under instructions from his govern- 
ment. Presiding Commissioner Verzijl and the French Commissioner so 
held in connection with the withdrawal of the Mexican Commissioner, 
Agent and secretary from the French-Mexican Mixed Claims Commission 
established under the convention of September 25, 1924.14 Umpire Roberts 
so held in connection with the withdrawal of the German Commissioner 
and Agent from the German-American Mixed Claims Commission under 
the agreement of August 10, 1922.15 The force of the first precedent, how- 
ever, was considerably weakened by the fact that the two governments 
concerned did not accept as binding the decisions made by the tribunal 
lacking in membership of the third member and submitted such claims 
anew to a commission constituted under a convention dated August 2, 1930.7® 
It does not appear that this circumstance was brought to the attention of 
the Court.’7 Analogous cases also cited to the Court were the Lena Gold- 
fields Co. Arbitration *® and Colombia v. Cauca Co.*® 

It is only the first step in the judicial process, however, to collect prece- 
dent; the function of the judge lies in the analysis of precedent. A lead- 
ing authority on private arbitration under domestic law has pointed out 
that all the members of an arbitral tribunal need to be present in the 
consideration of a case because of ‘‘the right of each of the parties to the 
counsel and influence of each arbitrator with every other arbitrator on the 


14 Feller, The Mexican Claims Commissions, 1923-1934 (New York, 1935), pp. 72-73. 

15 Mixed Claims Commission, U. 8.-Germany, Opinions and Decisions in the Sabotage 
Cases, handed down June 15 and Oct. 30, 1939, p. 310; see also this JouRNAL, Vol. 33 
(1939), p. 770. 

16 Feller, op. cit., at p. 76. 

17 Written Statement of the United States of America on Questions III and IV 
submitted to the International Court of Justice by the United Nations General As- 
sembly in Resolution 294 (IV), dated Oct. 22, 1949; Certain Procedural Questions 
relating to the Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, 
Statements in Court (February-March 1950). It is not known, however, whether all 
of the relevant documents produced before the Court had reached this country at the 
time of this writing. 

18 Lauterpacht, Annual Digest, 1929-1930, p. 426. 

19 190 U. 8S. 524 (1903); but cf. Irish Free State case (1924), Lauterpacht, op. cit., 
1923-1924, p. 368. 
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board upon the whole ecase.’’*° The writer has elsewhere had occasion to 
summarize the applicable law in international arbitration as follows: 


The parties are entitled to a decision emanating from the tribunal 
designated by them in the compromis, in its capacity as a tribunal, not 
as the personal opinions of its members, joined in by a majority of the 
arbitrators, rendered after due and joint deliberation, and supported 
by reason. All these conditions are essential to the validity of the 
tribunal’s decision. 


They [the members of the tribunal] are selected, not as individual 
arbitrators, but as members of a judicial body. Accordingly, their 
judgment must be exercised, not in separate solitude, but in joint dis- 
cussion, debate, and deliberation with one another as a single judicial 
body.”* 


The Court in its opinion of July 18, 1950, reached the conclusion that: 


In these circumstances, the appointment of a third member by the 
Secretary-General, instead of bringing about the constitution of a 
three-member Commission such as the Treaties provide for, would re- 
sult only in the constitution of a two-member Commission. A Com- 
mission consisting of two members is not the kind of commission for 
which the Treaties have provided. The opposition of the Commis- 
sioner of the only party represented could prevent a Commission so 
constituted from reaching any decision whatever. Such a Commis- 
sion could only decide by unanimity, whereas the dispute clause pro- 
vides that ‘‘the decision of the majority of the members of the Com- 
mission shall be the decision of the Commission and shall be accepted 
by the parties as definitive and binding.’’ Nor would the decisions 
of a Commission of two members, one of whom is appointed by one 
party only, have the same degree of moral authority as those of a 
three-member Commission. In every respect, the result would be 
contrary to the letter as well as the spirit of the Treaties. 


The Court said that ‘‘it is clear that refusal to fulfill a treaty obligation 
involves international responsibility.’ It then proceeded to point out 
that : 


Nevertheless, such a refusal cannot alter the conditions contem- 
plated in the Treaties for the exercise by the Secretary-General of 
his power of appointment. These conditions are not present in this 
case, and their absence is not made good by the fact that it is due to 
the breach of a treaty obligation. The failure of machinery for set- 
tling disputes by reason of the practical impossibility of creating the 
Commission provided for in the Treaties is one thing; international 
responsibility is another. The breach of a treaty obligation cannot 
be remedied by creating a Commission which is not the kind of Com- 
mission contemplated by the Treaties. It is the duty of the Court to 
interpret the Treaties, not to revise them. 


20 Sturges, A Treatise on Commercial Arbitration and Awards (Missouri, 1930), 


sec. 205. 
21 Carlston, op. cit., at pp. 42-43; see generally in this connection, ibid., secs. 11-14. 
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It sought to distinguish the precedents above referred to on the ground 
that: 


These cases presuppose the initial validity of a commission, consti- 
tuted in conformity with the will of the parties as expressed in the 
arbitration agreement, whereas the appointment of the third member 
by the Secretary-General in circumstances other than those contem- 
plated in the Treaties raises precisely the question of the initial 
validity of the constitution of the Commission. In law, the two situa- 
tions are clearly distinet and it is impossible to argue from one to 
the other. 


Judge Azevedo in his dissent was quick to note the lack of logical founda- 
tion for the Court’s distinction. For the lack of authority of a tribunal not 
constituted as required by the compromis is as real in a case involving the 
original constitution and establishment of the tribunal as it is in a case 
involving the later withdrawal of a member. Such lack of authority in 
both instances flows from lack of consent; in each instance no consent has 
been given to the assumption of jurisdiction by a tribunal constituted in 
a manner other than that prescribed by the compromis. It is true that 
such lack of consent, as the Court in this case noted, may at the same time 
involve a breach of the compromis by the government which either has 
failed to appoint its arbitrator or has withdrawn its arbitrator. The fact 
of the breach will not, however, cure the defect of lack of jurisdiction— 
unfortunate as such a result may be to the development of the interna- 
tional community. The tribunal is the creature of the compromis and of 
the parties. Such is the settled status of the law relating to international 
arbitral tribunals, as the Court was constrained to recognize. The sub- 
stantial unanimity of the Court, despite the fact that assuredly some of 
the judges would have preferred a different result, testifies to the strength 
of the principle laid down by the Court. 

This is not to say, however, that the distinction made by the Court is 
without substance. The Presiding Commissioner of the French-Mexican 
Mixed Claims Commission, in sustaining the power of a two-member tribu- 
nal to render awards notwithstanding the absence of a third member, noted 
expressly as a reason for his decision the fact that he was dealing with 
claims which had been previously argued and on which the oral arguments 
had been declared closed or could be so declared without inconvenience.” 
In other words, in that case both parties had been heard and had presented 
their arguments, a circumstance lacking in the instant case. In the present 
circumstances, to sustain the power of a two-member tribunal to render 


22‘*Considérant qu’au cours de la troisiéme session de la Commission, un certain 
nombre d’affaires ont été plaidées, que, pour la plupart, les débats ont déja été 
déclarés clos et que, pour les autres, ils peuvent encore 1’étre sans inconvénient.”’ 
Recueil Général Périodique et Critique des Décisions, Conventions et Lois Relatives 
au Droit International Public et Privé, 1936, Pt. 2, p. 11. 
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binding decisions would not only ignore basic principles of jurisdiction, as 
above discussed, but would also ignore the fundamental procedural rule of 
the right to be heard.** 

The negotiation as well as the terms of the Peace Treaties lend support 
to the interpretation adopted by the Court. The reluctance of the Soviet 
Union to relinquish the modes of settlement of diplomatic negotiation and 
conciliation in favor of binding arbitral settlement; the necessity under 
the pertinent treaty provisions of a successive exhaustion of the means of 
‘‘direct diplomatic negotiations’’ and decision by the ‘‘Three Heads of 
Mission’’; the care with which was hedged about the appointment of the 
third member, contrasted with the fact that the other two members were 
simply designated as a ‘‘representative of each party’’—all reinforce the 
conclusion that none other than a commission composed of three members 
as described in the treaty would have the power to arbitrate disputes. 

It should be observed that the third member of the tribunal was not to 
act as an umpire, intervening only in the event of disagreement between 
the two national commissioners,** but instead was to be on a parity with the 
other commissioners and to act with them, in the name of the tribunal and 
as a part thereof, in reaching decisions. 

It was contended before the Court that, insofar as the language of the 
treaty provisions was concerned, there were no express conditions prece- 
dent to the power of the Secretary General to make the appointment of a 
third member other than the presentation to him of a request from either 
party that such appointment be made. While the Court admitted that 
“‘the text in its literal sense does not completely exclude the possibility of 
the appointment of the third member before the appointment of both na- 
tional Commissioners,’’ it found that 


. according to the natural and ordinary meaning of the terms 
it was intended that the appointment of both the national Commis- 
sioners should precede that of the third member. This clearly results 
from the sequence of the events contemplated by the article: appoint- 
ment of a national Commissioner by each party; selection of a third 
member by mutual agreement of the parties; failing such agreement 
within a month, his appointment by the Secretary-General. More- 
over, this is the normal order followed in the practice of arbitration, 
and in the absence of any express provision to the contrary there is no 
reason to suppose that the parties wished to depart from it. 

The Secretary-General’s power to appoint a third member is de- 
rived solely from the agreement of the parties as expressed in the 
disputes clause of the Treaties; by its very nature such a clause must 
be strictly construed and can be applied only in the case expressly 
provided for therein. The case envisaged in the Treaties is exclusively 
that of the failure of the parties to agree upon the selection of a third 


23 Carlston, op. cit., sec. 10. 
24F.g., Art. 2, Agreement of Aug. 10, 1922, providing for the German-American 
Mixed Claims Commission, this Journal, Supp., Vol. 16 (1922), p. 171, at p. 172. 
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member and by no means the much more serious case of a complete 
refusal of cooperation by one of them, taking the form of refusing to 
appoint its own Commissioner. The power conferred upon the Secre- 
tary-General to help the parties out of the difficulty of agreeing upon 
a third member cannot be extended to the situation which now exists. 


The Court referred to arbitral practice to reinforce its interpretation of 
the treaty provisions, noting that: 


An examination of the practice of arbitration shows that, whereas 
the draftsmen of arbitration conventions have very often taken care to 
provide for the consequences of the inability of the parties to agree on 
the appointment of a third member, they have, apart from exceptional 
cases, refrained from anticipating a refusal by a party to appoint its 
own commissioner. The few Treaties containing express provisions 
for such a refusal *° indicate that the States which adopted this course 
felt the impossibility of remedying this situation simply by way of in- 
terpretation. In fact, the risk of such a possibility of a refusal is a 
small one, because normally each party has a direct interest in the 
appointment of its commissioner and must in any case be presumed to 
observe its treaty obligations. That this was not so in the present case 
does not justify the Court in exceeding its judicial function on the 
pretext of remedying a default for the occurrence of which the 
Treaties have made no provision. 


In last analysis, the Court was faced with a problem in the pace of 
growth of international jurisprudence. To what extent do the powers and 
functions of the United Nations constitute a solidarity of the international 
community that will no longer permit of the anarchic tendencies inherent 
in the classic concept of a system of sovereign states? Judge Azevedo put 
this aspect of the problem before the Court in the following words: 


In this way a strict interpretation limited to an examination of one 
text only and which takes as its data a partial intention of the parties, 
cannot, in my view, prevail, especially if it confirms the complete 


25 Such a treaty provision was involved in the famous Hungarian Optants Case. 
Art. 239 (a) of the Treaty of Trianon of June 4, 1920, provided for the creation of 
Mixed Arbitral Tribunals composed of three members, two to be appointed by each 
government concerned, and a President to be chosen by agreement between them. In 
addition to a clause dealing with a case of failure to reach an agreement on the ap- 
pointment of the President, the article provided a means for the appointment of a 
substitute arbitrator in case of a vacancy which the government concerned failed to 
fill within due time. British and Foreign State Papers, Vol. 113, 1920, pp. 599-600; 
this JOURNAL, Supp., Vol. 15 (1920), pp. 108-109. After the withdrawal of the Ru- 
manian arbitrator in the agrarian cases, Hungary applied to the Council of the League of 
Nations for appointment of deputy arbitrators pursuant to the treaty. Application 
by the Hungarian Government to the Council of the League of Nations of May 21, 
1927, Annex, B.2, pp. 3, 25. Eventually the Council recommended a solution involving 
the reconstitution of the Mixed Arbitral Tribunal. League of Nations Official Journal, 
Vol. 9, 1928, p. 446. An account of the dispute, with references to the relevant litera- 
ture, will be found in Carlston, op. cit., secs. 37 and 56. 
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breakdown of the whole machinery for solving the disputes, although 
it be recognized in theory that a responsibility arises from the fact 
that an international obligation has been violated. 


Law and practice on the exact point at issue before the Court, while ex- 
hibiting some tendencies towards a recognition of the interests of the inter- 
national community, were on the whole relatively clear and support the 
conclusion reached by the Court. That conclusion, moreover, is not neces- 
sarily in conflict with the interests of the international community. There 
is an interest in maintaining the regularity of legal processes. There is an 
interest in the existence of an international judicial body which exhibits 
impartiality and respect for law in its decisions. There is an interest in 
preserving the system of international arbitration itself and not subjecting 
it to unanticipated stresses that may discourage resort to it by states. For 
the process of international arbitration is above all a legal process, and the 
confidence of states that established legal principles will be respected and 
applied, when reliance thereon is had, must not be abused. 

KENNETH S. CARLSTON 


ON THE STATUS OF INTERNATIONAL LEGISLATION 


In pursuance of Article 24 of its Statute, the International Law Commis- 
sion of the United Nations began at its first session a consideration of 
‘‘ways and means for making the evidence of customary international 
law more readily available.’’ It invited its Chairman to prepare a work- 
ing paper on the subject which the latter undertook to present at the 
second session.!. The first steps have thus been taken to satisfy a long felt 
need. 

However, because of these efforts in the field of customary international 
law, means for making the evidence of international conventional law, 
in particular, of what is called ‘‘international legislation’’ more readily 
available, should not be overlooked. It is true that the texts of interna- 
tional conventions and agreements are more or less easily accessible through 
the various national and international treaty collections,? and that there 
is even a special collection of ‘‘multipartite international instruments of 
general interest,’’ namely, Hudson’s International Legislation, which be- 
gins with the Covenant of the League of Nations. It is true that these col- 
lections contain, moreover, information on the status of the conventions, 
such as entry into force, ratifications, accessions, reservations, denuncia- 
tions, ete. And it is also true that there exist special publications ex- 
clusively devoted to such information. These, however, are concerned with 


1 United Nations, Report of the International Law Commission (First Session), U.N. 
Doe, A/925, pp. 5-6; this JouRNAL, Supp., Vol. 44 (1950), p. 11. 

2 For a detailed survey of the various kinds of available sources, see A. D. Roberts, 
‘*Searching for the Texts of Treaties,’’ The Journal of Documentation, Vol. 5 (1949), 
pp. 136 ff. 
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certain groups of treaties only, and though much progress has been made 
in this respect recently, as the following examples show, there is as yet no 
comprehensive up-to-date publication concerning the status of interna- 
tional legislation in general. 

In the case of ‘‘Treaties and Other International Acts’’ to which the 
United States of America is a party, two Department of State publications 
give their status as of December 31, 1932, and 1941, respectively. A new 
loose-leaf service called United States Treaty Developments and designed 
to replace these publications was inaugurated in 1948 by the same Depart- 
ment. The first four releases cover some 800 treaties and eventually the 
service, which is to be kept up to date, will constitute a ‘‘comprehensive 
guide to official material respecting all treaties and other international 
agreements to which the United States has become a party in nearly two 
centuries of treaty-making.’’* The more the United States participates 
in multipartite conventions, the greater will the value of this compilation 
prove to be to scholars inside and outside this country. 

As for inter-American treaties, the Pan American Union keeps a record 
of all developments concerning their ‘‘approval, ratification and promulga- 
tion’’ and issues semi-annual charts called the Status of the Pan American 
Treaties and Conventions.’ 

With regard to ‘‘agreements and conventions concluded under the 
auspices of the League of Nations,’’ detailed information concerning their 
status was provided regularly in the annual lists published by the League 
Secretariat.© These included also the international labor conventions the 
status of which is now shown on charts issued by the International Labor 
Office. 

The latest publication of this kind is the first list of Signatures, Rattfica- 
tions, Acceptances, Accessions, etc., concerning the Multilateral Conven- 
tions and Agreements in respect of which the Secretary-General acts as 
Depository, issued in November, 1949, by the United Nations Secretariat. 
Being restricted to ‘‘instruments for which, by their terms, the Secretary- 
General is appointed as depository,’”’ the list is, unfortunately, limited in 
scope. It does not comprise all the multipartite conventions concluded 
under the auspices of the United Nations, not even the instruments con- 
cerning all the specialized agencies. It does not include all the multi- 
partite treaties ‘‘registered’’ or ‘‘filed and recorded’’ with the Secretariat 
and published in the United Nations Treaty Series." And it does not 


3 Department of State Publications 436 and 2103. As for developments which oc- 
curred during 1944, see Publication 2408. 

4United States Treaty Developments (Publication 2851), preface; see also H. W. 
Briggs, this JOURNAL, Vol. 44 (1950), pp. 370 ff. 

5 Annals of the Organization of American States, Vol. 1 (1949), p. 181. 

é The last issued is the twenty-first, dated July 10, 1944, with its supplement of July 
31, 1946; see League of Nations Official Journal, Spec. Supps. No. 193 and No. 195. 
7Cf. Art. 10 of the Regulations of Dec. 14, 1946, to give effect to Art. 102 of the 


2 
1 


ily 


CURRENT NOTES 739 


keep up to date the information on the status of the agreements concluded 
under the auspices of the League of Nations, except where the General 
Assembly adopted protocols providing for their amendment. Thus one 
more publication is added to the number of those which are concerned 
only with certain categories of multipartite conventions and which, more- 
over, overlap in part. 

Instead, an incomparably more useful purpose would be served, it is 
submitted, if this publication of the world organization were also world- 
wide in scope, and if the United Nations Secretariat undertook to function 
as an ‘‘International Civil Registry for International Legislation”’ 
annual lists of all multipartite conventions in force or likely to come into 
force, together with all relevant data concerning their status. Under the 
existing law the Secretariat would—and does—obtain part of the necessary 
material from Members which are obliged to register with it agreements 
entered into after the coming into force of the Charter (Article 102 of 
the Charter). Going a step further, the General Assembly, at its first 
session, instructed the Secretary General to invite Members to transmit, 
moreover, treaties concluded ‘‘in recent years’’ but before the Charter 
became effective, and to receive from non-Members treaties entered into 
both before and after the coming into force of the Charter which they may 
voluntarily transmit. At the same session the General Assembly further- 
more declared the willingness of the United Nations to accept the custody 
of the international instruments formerly in the custody of the League of 
Nations and to charge the Secretariat with the task of performing the 
‘“‘functions pertaining to a secretariat’’ (such as the receipt of additional 
signatures, of ratifications, denunciations, etc.) formerly entrusted to the 
League. To complete these efforts, the General Assembly could invite 
the Governments of Members and non-Members, in particular those which 
act as depositories of the original instruments, to forward the relevant 
data concerning not only the treaties included in the above-mentioned 
categories, but relative to all multipartite conventions in force or likely 
to come into force, and instruct the Secretary General to publish this ma- 
terial periodically. Reliable up-to-date information on the status of inter- 
national legislation would then be readily available. 


issuing 


SaLo ENGEL 


Charter, in United Nations, Treaty Series, Vol. 1, pp. xx ff. Statements concerning 
these treaties are issued monthly by the Legal Department of the Secretariat in con- 
formity with Art. 13 of the same Regulations. 

8 Cf. United Nations, General Assembly, Official Records, 1st Sess., Pt. I, Plenary 
Meetings, pp. 377, 593. 
® Ibid., pp. 401, 599. 
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PRIZES INSTITUTED BY JAMES BROWN SCOTT IN MEMORY OF HIS MOTHER 
AND HIS SISTER JEANNETTE SCOTT 

The Institute of International Law announces the subject for the Scott 
Prize (1200 Swiss franes) to be awarded in 1952. The subject is the 
following: 

‘A eritical study of the legal status of the continental shelf and of the 
questions involved in the use of the sea above it and of its sea-bed and 
subsoil, beyond the outer limit of the territorial waters.’’ 

The competition is open to anyone, except members or associates, or 
former members or associates, of the Institute. 

The essays submitted should be unpublished manuscripts of not less 
than 150 nor more than 500 pages corresponding to a printed octavo page 
of the same character as a page of the 1948 volume of the Annuaire de 
l’Institut de Droit International. Essays may be written in English, 
French, German, Italian, or Spanish. They should be sent anonymously 
and in three copies. Each copy must be supplied with two mottoes. The 
same mottoes should be inscribed on an accompanying envelope containing 
the surname and first names, the date and the place of birth, the national- 
ity and the address of the author. The essays must be in the hands of the 
Secretary General of the Institute (M. Hans Wehberg, 1 avenue de la 
Grenade, Geneva) not later than December 31, 1951. 

The revised conditions of the Prize will be found in the Annuaire de 
l’Institut de Droit International for 1950, which will be published at the 
beginning of 1951. They are published also in the Friedens-Warte (Basel), 
1950, No. 2. 


OLD AND NEW INTERNATIONAL PUBLICATIONS 


With the recession of World War II into the historical background, 
and pending the development of any further disturbances of a similar 
character, it is encouraging to observe the further? reappearance of fa- 
miliar organs of international scholarship and the emergence of new ones. 
For obvious reasons most of these developments take place on the Euro- 
pean side of the Atlantic; no great changes are noticeable in this quarter. 

Thus we have an announcement of the reappearance of the Journal du 
Droit International (Clunet) in the trilingual English, French, and Ger- 
man edition. The format is to be enlarged and 1280 pages are promised 
per year. A special number is being planned for later publication to cover 
the gap (1946-1949) since the last appearance of the Journal. 

At the same time Die Friedens-Warte celebrates its fiftieth anniversary 
and begins a new career. It now emerges in a new format, replacing the 
long familiar schwarz-weiss-rot with a dignified but uninteresting buff, 


1See this JouRNAL, Vol. 41 (1947), pp. 145, 456, 659, 660, Vol. 42 (1948), pp. 633, 
648, and Vol. 43 (1949), pp. 345, 792, for earlier items of this character. 
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at the hands of the Verlag fiir Recht und Gesellschaft A. G., Basel. Hap- 
pily, however, Professor Wehberg continues as editor. 

Two new Spanish reviews have begun their appearance in Madrid. One 
is called (Cuadernos de) Politica Internacional and is published by the 
Instituto de Estudios Politicos under an editorial board of which Camilo 
Barcia Trelles is a member. It contains principal articles, notes and 
chronicles, book reviews, and documents. Its center of interest is found 
in international political relations, but the juridical aspect of things in- 
evitably comes in for a certain amount of notice. In the Estudios Inter- 
nacionales y Coloniales on the other hand, we have a mixture of politics and 
law and economics. Publication, under the auspices of the Sociedad de 
Estudios Internacionales y Coloniales, was begun in 1948 and the first two 
volumes (1948 and 1949) have just been received. They contain articles, 
notes and texts on a variety of problems (Palestine, Pakistan, Gibraltar, 
the Antarctic, and other regions) and devote a good deal of attention to 
the United Nations. In each number is found a brief account of activities 
of the Sociedad. 

BP. 


INCORPORATION OF THE SOCIETY 

On September 20, 1950, Public Law 794, 81st Congress, 2nd Session, An 
Act to incorporate the American Society of International Law, was signed 
by President Truman. On November 11, 1950, a special meeting of the 
Executive Council of the Society was held at which the charter of incorpora- 
tion was accepted and arrangements made for transfer of the assets and 
property of the unincorporated body to the corporation on May 1, 1951, 
after the corporation is completely organized. This action was taken 
pursuant to the resolution passed at the annual meeting of the Society on 
April 28, 1950, in anticipation of passage of the Act of Congress. 

Preliminary organization of the new corporation was also effected on 
November 11, 1950. A meeting was held of the persons named in the Act 
as constituting the initial governing board or Executive Council of the 
corporation. This body accepted the charter, chose Manley O. Hudson as 
its chairman, and directed that a business meeting of all members of the 
incorporated Society be called for April 28, 1951, to complete the organiza- 
tion of the corporation, elect officers and take such other action as may be 
necessary under the provisions of the statute. 

The text of the Act of Congress, together with the texts of the resolu- 
tions adopted on November 11, 1950, will appear in the January, 1951, 
issue of the Journal. 

EpwarD DUMBAULD, 
Secretary 


1See Proceedings, 1950, p. 60. 


JUDICIAL DECISIONS 


By Wiuu1am W. BisHop, JR. 
Of the Board of Editors 


INTERPRETATION OF PEACE TREATIES WITH BULGARIA, HUNGARY AND 
Romania. I. C.J. Reports, 1950, p. 65.* 
International Court of Justice, Advisory Opinion, March 30, 1950. 


Advisory function.—Competence of the Court: objection on the ground 
of alleged lack of competence of the General Assembly, based on the char- 
acter of the Court as an organ of the United Nations; Article 2, paragraph 
7, of the Charter.—Power of the Court to reply to a Request for Opinion 
in spite of the opposition of certain States; duty to answer; limits of this 
duty; Article 65 of the Statute ——Questions relating solely to the conditions 
of application of a procedure, provided for by treaty, for the settlement of 
disputes.—Article 68 of the Statute: discretion allowed to the Court.— 
Existence of disputes; applicability of the procedure provided for by 
treaty for the settlement of disputes to disputes concerning the interpreta- 
tion or execution of the treaty.—Definition of a question put to the Court. 
—Compulsory settlement of disputes by Treaty Commissions; obligation 
for the parties to the dispute to co-operate in the constitution of the Com- 
missions by appointing their representatives.t 


On October 22nd, 1949, the General Assembly of the United Nations 
adopted the following Resolution: 


‘‘Whereas the United Nations, pursuant to Article 55 of the Charter, 
shall promote universal respect for, and observance of, human rights 
and fundamental freedoms for all without distinction as to race, sex, 
language or religion, 

Whereas the General Assembly, at the second part of its Third 
Regular Session, considered the question of the observance in Bulgaria 
and Hungary of human rights and fundamental freedoms, 

Whereas the General Assembly, on 30 April 1949, adopted Resolu- 
tion 272 (III) concerning this question in which it expressed its deep 
concern at the grave accusations made against the Governments of 
Bulgaria and Hungary regarding the suppression of human rights 
and fundamental freedoms in those countries; noted with satisfaction 
that steps had been taken by several States signatories to the Treaties 
of Peace with Bulgaria and Hungary regarding these accusations; 
expressed the hope that measures would be diligently applied, in ac- 
cordance with the Treaties, in order to ensure respect for human 


* Excerpted text of opinion. t Caption by the Court. 
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rights and fundamental freedoms; and most urgently drew the atten- 
tion of the Governments of Bulgaria and Hungary to their obligations 
under the Peace Treaties, including the obligation to co-operate in the 
settlement of the question, 

Whereas the General Assembly has resolved to consider also at the 
Fourth Regular Session the question of the observance in Romania 
of human rights and fundamental freedoms, 

Whereas certain of the Allied and Associated Powers signatories 
to the Treaties of Peace with Bulgaria, Hungary and Romania have 
charged the Governments of those countries with violations of the 
Treaties of Peace and have called upon those Governments to take 
remedial measures, 

Whereas the Governments of Bulgaria, Hungary and Romania have 
rejected the charges of Treaty violations, 

Whereas the Governments of the Allied and Associated Powers 
concerned have sought unsuccessfully to refer the question of Treaty 
violations to the Heads of Mission in Sofia, Budapest and Bucharest, 
in pursuance of certain provisions in the Treaties of Peace, 

Whereas the Governments of these Allied and Associated Powers 
have called upon the Governments of Bulgaria, Hungary and Romania 
to join in appointing Commissions pursuant to the provisions of the 
respective Treaties of Peace for the settlement of disputes concerning 
the interpretation or execution of these Treaties, 

Whereas the Governments of Bulgaria, Hungary and Romania have 
refused to appoint their representatives to the Treaty Commissions, 
maintaining that they were under no legal obligation to do so, 

Whereas the Secretary-General of the United Nations is authorized 
by the Treaties of Peace, upon request by either party to a dispute, 
to appoint the third member of a Treaty Commission if the parties 
fail to agree upon the appointment of the third member, 

Whereas it is important for the Secretary-General to be advised 
authoritatively concerning the scope of his authority under the Trea- 
ties of Peace, 


The General Assembly 


1. Expresses its continuing interest in and its inereased concern at 
the grave accusations made against Bulgaria, Hungary and Romania; 

2. Records its opinion that the refusal of the Governments of Bul- 
garia, Hungary and Romania to co-operate in its efforts to examine 
the grave charges with regard to the observance of human rights and 
fundamental freedoms justifies this concern of the General Assembly 
about the state of affairs prevailing in Bulgaria, Hungary and Ro- 
mania in this respect; 

3. Decides to submit the following questions to the International 
Court of Justice for an advisory opinion: 


‘I. Do the diplomatic exchanges between Bulgaria, Hungary and 
Romania, on the one hand, and certain Allied and Associated 
Powers signatories to the Treaties of Peace, on the other, 
concerning the implementation of Article 2 of the Treaties 
with Bulgaria and Hungary and Article 3 of the Treaty with 
Romania, disclose disputes subject to the provisions for the 
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settlement of disputes contained in Article 36 of the Treaty 
of Peace with Bulgaria, Article 40 of the Treaty of Peace 
with Hungary, and Article 38 of the Treaty of Peace with 
Romania?’ 


In the event of an affirmative reply to question I: 


‘II. Are the Governments of Bulgaria, Hungary and Romania 
obligated to carry out the provisions of the articles referred 
to in question I, including the provisions for the appoint- 
ment of their representatives to the Treaty Commissions?’ 


In the event of an affirmative reply to question II and if within thirty 
days from the date when the Court delivers its opinion, the Gov- 
ernments concerned have not notified the Secretary-General that 
they have appointed their representatives to the Treaty Commis- 
sions, and the Secretary-General has so advised the International 
Court of Justice: 


‘III. If one party fails to appoint a representative to a Treaty 
Commission under the Treaties of Peace with Bulgaria, 
Hungary and Romania where that party is obligated to 
appoint a representative to the Treaty Commission, is the 
Secretary-General of the United Nations authorized to ap- 
point the third member of the Commission upon the re- 
quest of the other party to a dispute according to the 
provisions of the respective Treaties?’ 


In the event of an affirmative reply to question IIT: 


‘IV. Would a Treaty Commission composed of a representative 
of one party and a third member appointed by the Secre- 
tary-General of the United Nations constitute a Commis- 
sion, within the meaning of the relevant Treaty articles, 
competent to make a definitive and binding decision in 
settlement of a dispute?’ 


4. Requests the Secretary-General to make available to the Interna- 
tional Court of Justice the relevant exchanges of diplomatic corre- 
spondence communicated to the Secretary-General for circulation to 
the Members of the United Nations and the records of the General 
Assembly proceedings on this question ; 


5. Decides to retain on the agenda of the Fifth Regular Session of 
the General Assembly the question of the observance of human rights 
and fundamental freedoms in Bulgaria, Hungary and Romania, with 
a view to ensuring that the charges are appropriately examined and 
dealt with.’’ 


In conformity with the Resolution of the General Assembly of October 
22nd, 1949, the Court is at present called upon to give an Opinion only on 
Questions I and II set forth in that Resolution. 

The power of the Court to exercise its advisory function in the present 
case has been contested by the Governments of Bulgaria, Hungary and 
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Romania, and also by several other Governments, in the communications 
which they have addressed to the Court. 

This objection is founded mainly on two arguments. 

It is contended that the Request for an Opinion was an action ultra vires 
on the part of the General Assembly because, in dealing with the question 
of the observance of human rights and fundamental freedoms in the three 
States mentioned above, it was ‘‘interfering’’ or ‘‘intervening’’ in mat- 
ters essentially within the domestic jurisdiction of States. This contention 
against the exercise by the Court of its advisory function seems thus to be 
based on the alleged incompetence of the General Assembly itself, an in- 
competence deduced from Article 2, paragraph 7, of the Charter. 

The terms of the General Assembly’s Resolution of October 22nd, 1949, 
considered as a whole and in its separate parts, show that this argument 
is based on a misunderstanding. When the vote was taken on this Resolu- 
tion, the General Assembly was faced with a situation arising out of the 
charges made by certain Allied and Associated Powers, against the Gov- 
ernments of Bulgaria, Hungary and Romania of having violated the pro- 
visions of the Peace Treaties concerning the observance of human rights 
and fundamental freedoms. For the purposes of the present Opinion, it 
suffices to note that the General Assembly justified the adoption of its 
Resolution by stating that ‘‘the United Nations, pursuant to Article 55 
of the Charter, shall promote universal respect for and observance of 
human rights and fundamental freedoms for all without distinction as to 
race, sex, language or religion.’’ 

The Court is not called upon to deal with the charges brought before 
the General Assembly since the Questions put to the Court relate neither 
to the alleged violations of the provisions of the Treaties concerning human 
rights and fundamental freedoms nor to the interpretation of the articles 
relating to these matters. The object of the Request is much more limited. 
It is directed solely to obtaining from the Court certain clarifications of a 
legal nature regarding the applicability of the procedure for the settle- 
ment of disputes by the Commissions provided for in the express terms of 
Article 36 of the Treaty with Bulgaria, Article 40 of the Treaty with 
Hungary and Article 38 of the Treaty with Romania. The interpretation 
of the terms of a treaty for this purpose could not be considered as a ques- 
tion essentially within the domestic jurisdiction of a State. It is a question 
of international law which, by its very nature, lies within the competence 
of the Court. 

These considerations also suffice to dispose of the objection based on the 
principle of domestic jurisdiction and directed specifically against the 
competence of the Court, namely, that the Court, as an organ of the United 
Nations, is bound to observe the provisions of the Charter, including 
Article 2, paragraph 7. 
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The same considerations furnish an answer to the objection that the 
advisory procedure before the Court would take the place of the procedure 
instituted by the Peace Treaties for the settlement of disputes. So far 
from placing an obstacle in the way of the latter procedure, the object of 
this Request is to facilitate it by seeking information for the General As- 
sembly as to its applicability to the circumstances of the present case. 

It thus appears that these objections to the Court’s competence to give 
the Advisory Opinion which has been requested are ill-founded and cannot 
be upheld. 

Another argument that has been invoked against the power of the Court 
to answer the Questions put to it in this case is based on the opposition of 
the Governments of Bulgaria, Hungary and Romania to the advisory 
procedure. The Court cannot, it is said, give the Advisory Opinion re- 
quested without violating the well-established principle of international 
law according to which no judicial proceedings relating to a legal question 
pending between States can take place without their consent. 

This objection reveals a confusion between the principles governing 
contentious procedure and those which are applicable to Advisory Opin- 
ions. 

The consent of States, parties to a dispute, is the basis of the Court’s 
jurisdiction in contentious cases. The situation is different in regard to 
advisory proceedings even where the Request for an Opinion relates to a 
legal question actually pending between States. The Court’s reply is only 
of an advisory character: as such, it has no binding foree. It follows that 
no State, whether a Member of the United Nations or not, can prevent the 
giving of an Advisory Opinion which the United Nations considers to be 
desirable in order to obtain enlightenment as to the course of action it 
should take. The Court’s Opinion is given not to the States, but to the 
organ which is entitled to request it; the reply of the Court, itself an ‘‘organ 
of the United Nations,’’ represents its participation in the activities of the 
Organization, and, in principle, should not be refused. 

There are certain limits, however, to the Court’s duty to reply to a 
Request for an Opinion. It is not merely an ‘‘organ of the United 
Nations,’’ it is essentially the ‘‘prineipal judicial organ’’ of the Organiza- 
tion (Art. 92 of the Charter and Art. 1 of the Statute). It is on account 
of this character of the Court that its power to answer the present Request 
for an Opinion has been challenged. 

Article 65 of the Statute is permissive. It gives the Court the power 
to examine whether the circumstances of the case are of such a character 
as should lead it to decline to answer the Request. In the opinion of the 
Court, the circumstances of the present case are profoundly different from 
those which were before the Permanent Court of International Justice in 
the Eastern Carelia case (Advisory Opinion No. 5), when that Court 
declined to give an Opinion because it found that the question put to it 
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was directly related to the main point of a dispute actually pending be- 
tween two States, so that answering the question would be substantially 
equivalent to deciding the dispute between the parties, and that at the 
same time it raised a question of fact which could not be elucidated without 
hearing both parties. 

As has been observed, the present Request for an Opinion is solely con- 
cerned with the applicability to certain disputes of the procedure for 
settlement instituted by the Peace Treaties, and it is justifiable to conclude 
that it in no way touches the merits of those disputes. Furthermore, the 
settlement of these disputes is entrusted solely to the Commissions pro- 
vided for by the Peace Treaties. Consequently, it is for these Commissions 
to decide upon any objections which may be raised to their jurisdiction 
in respect of any of these disputes, and the present Opinion in no way 
prejudges the decisions that may be taken on those objections. It follows 
that the legal position of the parties to these disputes cannot be in any 
way compromised by the answers that the Court may give to the Questions 
put to it. 

It is true that Article 68 of the Statute provides that the Court in the 
exercise of its advisory functions shall further be guided by the pro- 
visions of the Statute which apply in contentious cases. But according 
to the same article these provisions would be applicable only ‘‘to the 
extent to which it [the Court] recognizes them to be applicable.’’ It is 
therefore clear that their application depends on the particular cireum- 
stances of each case and that the Court possesses a large amount of dis- 
cretion in the matter. In the present case the Court is dealing with a 
Request for an Opinion, the sole object of which is to enlighten the General 
Assembly as to the opportunities which the procedure contained in the 
Peace Treaties may afford for putting an end to a situation which has been 
presented to it. That being the object of the Request, the Court finds in 
the opposition to it made by Bulgaria, Hungary and Romania no reason 
why it should abstain from replying to the Request. 

For the reason stated above the Court considers that it has the power 
to answer Questions I and II and that it is under a duty to do so. 


The text of the articles mentioned in Question I is as follows: 


Article 2 of the Treaty with Bulgaria (to which correspond mutatis 
mutandis Article 2, paragraph 1, of the Treaty with Hungary and Article 
3, paragraph 1, of the Treaty with Romania) : 


‘*Bulgaria shall take all measures necessary to secure to all persons 
under Bulgarian jurisdiction, without distinction as to race, sex, lan- 
guage or religion, the enjoyment of human rights and of the funda- 
mental freedoms, including freedom of expression, of press and 
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publication, of religious worship, of political opinion and of public 
meeting.’’ 


Article 36 of the Treaty with Bulgaria (to which correspond mutatis 
mutandis Article 40 of the Treaty with Hungary and Article 38 of the 
Treaty with Romania) : 


‘*7. Except where another procedure is specifically provided under 
any article of the present Treaty, any dispute concerning the interpre- 
tation or execution of the Treaty, which is not settled by direct diplo- 
matic negotiations, shall be referred to the Three Heads of Mission 
acting under Article 35, except that in this case the Heads of Mission 
will not be restricted by the time-limit provided in that Article. Any 
such dispute not resolved by them within a period of two months 
shall, unless the parties to the dispute mutually agree upon another 
means of settlement, be referred at the request of either party to the 
dispute to a Commission composed of one representative of each party 
and a third member selected by mutual agreement of the two parties 
from nationals of a third country. Should the two parties fail to 
agree within a period of one month upon the appointment of the third 
member, the Secretary-General of the United Nations may be re- 
quested by either party to make the appointment. 

2. The decision of the majority of the members of the Commission 
shall be the decision of the Commission, and shall be accepted by the 
parties as definitive and binding.’’ 


The text of Article 35, which is referred to in Article 36 of the Treaty 
with Bulgaria (and to which correspond mutatis mutandis Article 39 of 
the Treaty with Hungary and Article 37 of the Treaty with Romania), is 
as follows: 


“*1. For a period not to exceed eighteen months from the coming 
into force of the present Treaty, the Heads of the Diplomatic Missions 
in Sofia of the Soviet Union, the United Kingdom and the United 
States of America, acting in concert, will represent the Allied and 
Associated Powers in dealing with the Bulgarian Government in all 
matters concerning the execution and interpretation of the present 
Treaty. 


2. The Three Heads of Mission will give the Bulgarian Government 
such guidance, technical advice and clarification as may be necessary 
to ensure the rapid and efficient execution of the present Treaty both 
in letter and in spirit. 

3. The Bulgarian Government shall afford the said Three Heads of 
Mission all necessary information and any assistance which they may 
require in the fulfilment of the tasks devolving on them under the 
present Treaty.’’ 


Question I involves two main points. First, do the diplomatic exchanges 
between Bulgaria, Hungary and Romania on the one hand and certain 
Allied and Associated Powers signatories to the Peace Treaties on the 
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other, disclose any disputes? Second, if they do, are such disputes among 
those which are subject to the provisions for the settlement of disputes con- 
tained in Article 36 of the Treaty with Bulgaria, Article 40 of the Treaty 
with Hungary, and Article 38 of the Treaty with Romania? 

Whether there exists an international dispute is a matter for objective 
determination. The mere denial of the existence of a dispute does not 
prove its non-existence. In the diplomatic correspondence submitted to 
the Court, the United Kingdom, acting in association with Australia, 
Canada and New Zealand, and the United States of America charged 
Bulgaria, Hungary and Romenia with having violated, in various ways, 
the provisions of the articles dealing with human rights and fundamental 
freedoms in the Peace Treaties and called upon the three Governments to 
take remedial measures to carry out their obligations under the Treaties. 
The three Governments, on the other hand, denied the charges. There 
has thus arisen a situation in which the two sides hold clearly opposite 
views concerning the question of the performance or non-performance of 
certain treaty obligations. Confronted with such a situation, the Court 
must conclude that international disputes have arisen. 

This conclusion is not invalidated by the text of Article 36 of the Treaty 
with Bulgaria (Article 40 of the Treaty with Hungary and Article 38 of 
the Treaty with Romania). This article, in referring to ‘‘any dispute,’’ 
is couched in general terms. It does not justify limiting the idea of ‘‘the 
dispute’’ to a dispute between the United States of America, the United 
Kingdom and the Union of Soviet Socialist Republics acting in concert 
on the one hand, and Bulgaria (Hungary or Romania) on the other. In 
the present case, a dispute exists between each of the three States—Bul- 
garia, Hungary and Romania—and each of the Allied and Associated 
States which sent protests to them. 

The next point to be dealt with is whether the disputes are subject to 
the provisions of the articles for the settlement of disputes contained in 
the Peace Treaties. The disputes must be considered to fall within those 
provisions if they relate to the interpretation or execution of the Treaties, 
and if no other procedure of settlement is specifically provided elsewhere 
in the Treaties. 

Inasmuch as the disputes relate to the question of the performance or 
non-performance of the obligations provided in the articles dealing with 
human rights and fundamental freedoms, they are clearly disputes con- 
cerning the interpretation or execution of the Peace Treaties. In particu- 
lar, certain answers from the Governments accused of violations of the 
Peace Treaties make use of arguments which clearly involve an interpreta- 
tion of those Treaties. 

Since no other procedure is specifically provided in any other article 
of the Treaties, the disputes must be subject to the methods of settlement 
contained in the articles providing for the settlement of all disputes. 


750 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The Court thus concludes that Question I must be answered in the 
affirmative. 

In these circumstances, it becomes necessary to take up Question IT, 
which is as follows: 


‘‘Are the Governments of Bulgaria, Hungary ‘and Romania obli- 
gated to carry out the provisions of the articles referred to in Ques- 
tion I, including the provisions for the appointment of their repre- 
sentatives to the Treaty Commissions?’’ 


Before answering the Question, the Court must determine the scope of 
the expression ‘‘the provisions of the articles referred to in Question I.’’ 
Question I mentions two sets of articles: one set being those articles con- 
cerning human rights, namely, Article 2 of the Treaties with Bulgaria 
and Hungary, and Article 3 of the Treaty with Romania; the other set 
being those articles concerning the settlement of disputes, namely, Article 
36 of the Treaty with Bulgaria, Article 40 of the Treaty with Hungary 
and Article 38 of the Treaty with Romania. The Court considers that 
the expression ‘‘the provisions of the articles referred to in Question I’’ 
refers only to the articles providing for the settlement of disputes, and 
does not refer to the articles dealing with human rights. 

This view is clearly borne out by the various considerations stated in 
the Resolution of the General Assembly of October 22nd, 1949. It is 
confirmed by the fact that the Questions put to the Court have for their 
sole object to determine whether the disputes, if they exist, are among 
those falling under the procedure provided for in the Treaties with a view 
to their settlement by arbitration. The Court does not think that the 
General Assembly would have asked it whether Bulgaria, Hungary and 
Romania are obligated to carry out the articles concerning human rights. 
For, in the first place, the three Governments have not denied that they 
are obligated to carry out these articles. In the second place, the words 
which precede Question II, ‘‘In the event of an affirmative answer to Ques- 
tion I,’’ exclude the idea that Question II refers to the articles relating to 
human rights. There is no reason why the General Assembly should have 
made the consideration of the question concerning human rights depend 
on an affirmative answer to a question relating to the existence of disputes. 
The articles concerning human rights are mentioned in Question I only by 
way of describing the subject-matter of the diplomatic exchanges between 
the States concerned. 

The real meaning of Question II, in the opinion of the Court, is this: In 
view of the disputes which have arisen and which have so far not been 
settled, are Bulgaria, Hungary and Romania obligated to carry out, re- 
spectively, the provisions of Article 36 of the Treaty with Bulgaria, Article 
40 of the Treaty with Hungary, and Article 38 of the Treaty with Ro- 
mania? 
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The articles for the settlement of disputes provide that any dispute 
which is not settled by direct diplomatic negotiations shall be referred 
to the Three Heads of Mission. If not resolved by them within a period 
of two months, the dispute shall, unless the parties to the dispute agree 
upon another means of settlement, be referred at the request of either 
party to the dispute to a Commission composed of one representative of 
each party and a third member, to be selected in accordance with the 
relevant articles of the Treaties. 

The diplomatic documents presented to the Court show that the United 
Kingdom and the United States of America on the one hand, and Bulgaria, 
Hungary and Romania on the other, have not succeeded in settling their 
disputes by direct negotiations. They further show that these disputes 
were not resolved by the Heads of Mission within the prescribed period of 
two months. It is a fact that the parties to the disputes have not agreed 
upon any other means of settlement. It is also a fact that the United 
Kingdom and the United States of America, after the expiry of the pre- 
scribed period, requested that the disputes should be settled by the Com- 
missions mentioned in the Treaties. 

This situation led the General Assembly to put Question II so as to 
obtain guidance for its future action. 


The Court finds that all the conditions required for the commencement 
of the stage of the settlement of disputes by the Commissions have been 
fulfilled. 

In view of the fact that the Treaties provide that any dispute shall be 
referred to a Commission ‘‘at the request of either party,’’ it follows that 
either party is obligated, at the request of the other party, to co-operate in 
constituting the Commission, in particular by appointing its representa- 
tive. Otherwise the method of settlement by Commissions provided for in 
the Treaties would completely fail in its purpose. 

The reply to Question II, as interpreted above, must therefore be in the 
affirmative. 


For these reasons, 
THE COURT IS OF OPINION, 


On Question I: 


by eleven votes to three,” 
that the diplomatic exchanges between Bulgaria, Hungary and Romania 
on the one hand and certain Allied and Associated Powers signatories to 


1 Pres. Basdevant, Vice Pres. Guerrero, Judges Alvarez, Hackworth, DeVisscher, 
MeNair, Klaestad, Badawi Pasha, Read, Hsu Mo, and Azevedo (the last delivering a 
separate concurring opinion). 

2 Judges Winiarski, Zori, and Krylov, who gave dissenting opinions. 
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the Treaties of Peace on the other, concerning the implementation of Arti- 
ele 2 of the Treaties with Bulgaria and Hungary and Article 3 of the 
Treaty with Romania, disclose disputes subject to the provisions for the 
settlement of disputes contained in Article 36 of the Treaty of Peace with 
Bulgaria, Article 40 of the Treaty of Peace with Hungary, and Article 38 
of the Treaty of Peace with Romania; 


On Question IT: 
by eleven votes? to three,” 


that the Governments of Bulgaria, Hungary and Romania are obligated 
to carry out the provisions of those articles referred to in Question I, which 
relate to the settlement of disputes, including the provisions for the ap- 
pointment of their representatives to the Treaty Commissions. 


INTERPRETATION OF PEACE TREATIES WITH BuLGarRIA, HUNGARY, AND 
RomMANIA (SECOND PuHasE). I. C. J. Reports, 1950, p. 221.* 
International Court of Justice, Advisory Opinion, July 18, 1950. 


Interpretation of article of a treaty referring the settlement of disputes 
to a commission composed of one representative from each party and a 
third member chosen by a common agreement between the two parties; 
power conferred upon the Secretary-General of the United Nations to 
proceed to the appointment of a third member, failing agreement between 
the parties —Inapplicability of this provision to the case in which one of 
the parties refuses to appoint its own commissioner—Natural and ordinary 
meaning of the terms; meaning which accords with the normal order of 
the appointment of commissioner—provision to be strictly construed.— 
Breach of a treaty obligation; impossibility of providing a remedy by 
modifying the conditions for the exercise of the power to appoint the third 
member as laid down in the Treaties—Impossibility to apply the principle 
of interpretation ut res magis valeat quam pereat contrary to the letter 
and spirit of the Treaties.t{ 


Having stated, in its Opinion of March 30th, 1950,° that the Govern- 
ments of Bulgaria, Hungary and Romania are obligated to carry out the 
provisions of those articles of the Peace Treaties which relate to the settle- 
ment of disputes, including the provisions for the appointment of their 
representatives to the Treaty Commissions, and having received informa- 
tion from the Secretary-General of the United Nations that none of those 
Governments had notified him, within thirty days from the date of the 
delivery of the Court’s Advisory Opinion, of the appointment of its rep- 


* Excerpted text of opinion. +t Caption by the Court. 

1 Pres. Basdevant, Vice Pres. Guerrero, Judges Alvarez, Hackworth, DeVisscher, 
MeNair, Klaestad, Badawi Pasha, Read, Hsu Mo, and Azevedo (the last delivering a 
separate concurring opinion). 

2 Judges Winiarski, Zori¢i¢é, and Krylov, who gave dissenting opinions. 

8 Supra, p. 742. 
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resentative to the Treaty Commissions, the Court is now called upon to 
answer Question III in the Resolution of the General Assembly of October 
22nd, 1949, which reads as follows: 


“III. If one party fails to appoint a representative to a Treaty Com- 
mission under the Treaties of Peace with Bulgaria, Hungary and 
Romania where that party is obligated to appoint a representative 
to the Treaty Commission, is the Secretary-General of the United 
Nations authorized to appoint the third member of the Commission 
upon the request of the other party to a dispute according to the 
provisions of the respective Treaties?”’ 


Articles 36, 40 and 38, respectively, of the Peace Treaties with Bulgaria, 
Hungary and Romania, after providing that disputes concerning the in- 
terpretation or execution of the Treaties which had not been settled by 
direct negotiation should be referred to the Three Heads of Mission, con- 
tinue : 


‘Any such dispute not resolved by them within a period of two 
months shall, unless the parties to the dispute mutually agree upon 
another means of settlement, be referred at the request of either 
party to the dispute to a Commission composed of one representative 
of each party and a third member selected by mutual agreement of 
the two parties from nationals of a third country. Should the two 
parties fail to agree within a period of one month upon the appoint- 
ment of the third member, the Secretary-General of the United 
Nations may be requested by either party to make the appointment. 


2. The decision of the majority of the members of the Commis- 
sion shall be the decision of the Commission, and shall be accepted 
by the parties as definitive and binding.’’ 


The question at issue is whether the provision empowering the Secretary- 
General to appoint the third member of the Commission applies to the 
present case, in which one of the parties refuses to appoint its own repre- 
sentative to the Commission. 

It has been contended that the term ‘‘third member’’ is used here 
simply to distinguish the neutral member from the two Commissioners 
appointed by the parties without implying that the third member can be 
appointed only when the two national Commissioners have already been 
appointed, and that therefore the mere fact of the failure of the parties, 
within the stipulated period, to select the third member by mutual agree- 
ment satisfies the condition required for the appointment of the latter by 
the Secretary-General. 

The Court considers that the text of the Treaties does not admit of this 
interpretation. While the text in its literal sense does not completely ex- 
clude the possibility of the appointment of the third member before the 
appointment of both national Commissioners, it is nevertheless true that 
according to the natural and ordinary meaning of the terms it was in- 
tended that the appointment of both the national Commissioners should 
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precede that of the third member. This clearly results from the sequence 
of the events contemplated by the article: appointment of a national 
Commissioner by each party; selection of a third member by mutual agree- 
ment of the parties; failing such agreement within a month, his appoint- 
ment by the Secretary-General. Moreover, this is the normal order fol- 
lowed in the practice of arbitration, and in the absence of any express 
provision to the contrary there is no reason to suppose that the parties 
wished to depart from it. 

The Secretary-General’s power to appoint a third member is derived 
solely from the agreement of the parties as expressed in the disputes clause 
of the Treaties; by its very nature such a clause must be strictly construed 
and can be applied only in the case expressly provided for therein. The 
ease envisaged in the Treaties is exclusively that of the failure of the 
parties to agree upon the selection of a third member and by no means 
the much more serious case of a complete refusal of co-operation by one 
of them, taking the form of refusing to appoint its own Commissioner. 
The power conferred upon the Secretary-General to help the parties out 
of the difficulty of agreeing upon a third member cannot be extended to 
the situation which now exists. 

Reference has been made for the purpose of justifying the reversal of 
the normal order of appointment, to the possible advantage that might 
result, in certain circumstances, from the appointment of a third member 
before the appointment by the parties of their respective commissioners. 
Such a change in the normal sequence could only be justified if it were 
shown by the attitude of the parties that they desired such a reversal in 
order to facilitate the constitution of the Commissions in accordance with 
the terms of the Treaties. But such is not the present case. The Govern- 
ments of Bulgaria, Hungary and Romania have from the beginning denied 
the very existence of a dispute, and have absolutely refused to take part, 
in any manner whatever, in the procedure provided for in the disputes 
clauses of the Treaties. Even after the Court had given its Advisory 
Opinion of March 30th, 1950, which declared that these three Governments 
were bound to carry out the provisions of the Peace Treaties for the settle- 
ment of disputes, particularly the obligation to appoint their own Com- 
missioners, these Governments have continued to adopt a purely negative 
attitude. 

In these circumstances, the appointment of a third member by the Secre- 
tary-General, instead of bringing about the constitution of a three-member 
Commission such as the Treaties provide for, would result only in the 
constitution of a two-member Commission. A Commission consisting of 
two members is not the kind of commission for which the Treaties have 
provided. The opposition of the Commissioner of the only party repre- 
sented could prevent a Commission so constituted from reaching any 
decision whatever. Such a Commission could only decide by unanimity, 
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whereas the dispute clause provides that ‘‘the decision of the majority of 
the members of the Commission shall be the decision of the Commission 
and shall be accepted by the parties as definitive and binding.’’ Nor 
would the decisions of a Commission of two members, one of whom is 
appointed by one party only, have the same degree of moral authority as 
those of a three-member Commission. In every respect, the result would 
be contrary to the letter as well as the spirit of the Treaties. 

In short, the Secretary-General would be authorized to proceed to the 
appointment of a third member only if it were possible to constitute a 
Commission in conformity with the provisions of the Treaties. In the 
present case, the refusal by the Governments of Bulgaria, Hungary and 
Romania to appoint their own Commissioners has made the constitution 
of such a Commission impossible and has deprived the appointment of the 
third member by the Secretary-General of every purpose. 

As the Court has declared in its Opinion of March 30th, 1950, the Gov- 
ernments of Bulgaria, Hungary and Romania are under an obligation to 
appoint their representatives to the Treaty Commissions, and it is clear 
that refusal to fulfil a treaty obligation involves international responsi- 
bility. Nevertheless, such a refusal cannot alter the conditions contem- 
plated in the Treaties for the exercise by the Secretary-General of his 
power of appointment. These conditions are not present in this case, and 
their absence is not made good by the fact that it is due to the breach of a 
treaty obligation. The failure of machinery for settling disputes by 
reason of the practical impossibility of creating the Commission provided 
for in the Treaties is one thing; international responsibility is another. 
The breach of a treaty obligation cannot be remedied by creating a Com- 
mission which is not the kind of Commission contemplated by the Treaties. 
It is the duty of the Court to interpret the Treaties, not to revise them. 

The principle of interpretation expressed in the maxim: Ut res magis 
valeat quam pereat, often referred to as the rule of effectiveness, cannot 
justify the Court in attributing to the provisions for the settlement of 
disputes in the Peace Treaties a meaning which, as stated above, would 
be contrary to their letter and spirit. 

It has been pointed out that an arbitration commission may make a valid 
decision although the original number of its members, as fixed by the ar- 
bitration agreement, is later reduced by such circumstances as the with- 
drawal of one of the commissioners. These cases presuppose the initial 
validity of a commission, constituted in conformity with the will of the 
parties as expressed in the arbitration agreement, whereas the appoint- 
ment of the third member by the Secretary-General in circumstances other 
than those contemplated in the Treaties raises precisely the question of 
the initial validity of the constitution of the Commission. In law, the two 
situations are clearly distinct and it is impossible to argue from one to 
the other. 
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Finally, it has been alleged that a negative answer by the Court to 
Question III would seriously jeopardize the future of the large number of 
arbitration clauses which have been drafted on the same model as that 
which appears in the Peace Treaties with Bulgaria, Hungary and Ro- 
mania. The ineffectiveness in the present case of the clauses dealing with 
the settlement of disputes does not permit such a generalization. An 
examination of the practice of arbitration shows that, whereas the drafts- 
men of arbitration conventions have very often taken care to provide for 
the consequences of the inability of the parties to agree on the appoint- 
ment of a third member, they have, apart from exceptional cases, refrained 
from anticipating a refusal by a party to appoint its own commissioner. 
The few Treaties containing express provisions for such a refusal indicate 
that the States which adopted this course felt the impossibility of remedy- 
ing this situation simply by way of interpretation. In fact, the risk of 
such a possibility of a refusal is a small one, because normally each party 
has a direct interest in the appointment of its commissioner and must in 
any case be presumed to observe its treaty obligations. That this was not 
so in the present case does not justify the Court in exceeding its judicial 
function on the pretext of remedying a default for the occurrence of which 
the Treaties have made no provision. 

Consequently, Question III must be answered in the negative. It is 
therefore not necessary for the Court to consider Question IV, which re- 
quires an answer only in the event of an affirmative answer to the preced- 
ing Question. 


For these reasons, 
THE COURT IS OF OPINION, 
by eleven ! votes to two,’ 


that, if one party fails to appoint a representative to a Treaty Commis- 
sion under the Peace Treaties with Bulgaria, Hungary and Romania where 
that party is obligated to appoint a representative to the Treaty Commis- 
sion, the Secretary-General of the United Nations is not authorized to 
appoint the third member of the Commission upon the request of the other 
party to a dispute. 


Judge Kryuov, while joining in the conclusions of the opinion and the 
general line of argument, declares that he is unable to concur in the reasons 
dealing with the problem of international responsibility which, in his 
opinion, goes beyond the scope of the request for opinion. 

1 Pres. Basdevant, Vice Pres. Guerrero, Judges Alvarez, Hackworth, Winiarski, De- 


Visscher, McNair, Klaestad, Badawi Pasha, Krylov, Hsu Mo. 
2 Judges Read and Azevedo. 
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Judges Reap and AzEveEpo, declaring that they are unable to concur in 
the Opinion of the Court, have availed themselves of the right conferred 
on them by Article 57 of the Statute and appended to the Opinion state- 
ments of their dissenting opinion.* 


INTERNATIONAL STATUS oF SoutH-West Arrica. I. C. J. Reports, 
1950, p. 128.* 
International Court of Justice, Advisory Opinion, July 11, 1950. 


Continued existence of the Mandate for South-West Africa conferred 
upon the Union of South Africa, and of the international obligations derived 
therefrom.—Article 22 of the Covenant of the League of Nations.—Article 
80, paragraph 1, of the Charter—International Mandates distinguished 
from the notions of mandate in national law.—Declarations by Union Gov- 
ernment as to the continuance of its obligations under the Mandate.— 
Obligation of Union Government to accept supervision by the United Na- 
tions and to submit reports and petitions—Competence of the General 
Assembly of the United Nations derived from Article 10 of the Charter.— 
Compulsory jurisdiction of the International Court of Justice. 

Applicability of Chapter XII of the Charter.—Optional or compulsory 
nature of the placing of the Territory of South-West Africa under the 
Trusteeship System.—Articles 75, 77, 79 and 80, paragraph 2, of the 
Charter. 

Competence to modify the international status of the Territory of South- 
West Africa.t 


On December 6th, 1949, the General Assembly of the United Nations 
adopted the following resolution: 


““The General Assembly, 


Recalling its previous resolutions 65 (I) of 14 December 1946, 141 
(IL) of 1 November 1947 and 227 (III) of 26 November 1948 concern- 
ing the Territory of South-West Africa, 

Considering that it is desirable that the General Assembly for its 
further consideration of the question, should obtain an advisory 
opinion on its legal aspects, 

1. Decides to submit the following questions to the International 
Court of Justice with a request for an advisory opinion which shall 
be transmitted to the General Assembly before its fifth regular session, 
if possible: 


‘What is the international status of the Territory of South-West 
Africa and what are the international obligations of the Union of 
South Africa arising therefrom, in particular: 


3 Not printed here. 
* Excerpted text of opinion. t Caption by the Court. 
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(a) Does the Union of South Africa continue to have interna- 
tional obligations under the Mandate for South-West Africa and, 
if so, what are those obligations? 

(b) Are the provisions of Chapter XII of the Charter applicable 
and, if so, in what manner, to the Territory of South-West Africa? 

(c) Has the Union of South Africa the competence to modify the 
international status of the Territory of South-West Africa, or, in 
the event of a negative reply, where does competence rest to de- 
termine and modify the international status of the Territory ?’ 

2. Requests the Secretary-General to transmit the present resolution 
to the International Court of Justice, in accordance with Article 65 
of the Statute of the Court, accompanied by all documents likely to 
throw light upon the question. 

The Seeretary-General shall include among these documents the 
text of Article 22 of the Covenant of the League of Nations; the text 
of the Mandate for German South-West Africa, confirmed by the 
Council of the League on 17 December 1920; relevant documentation 
concerning the objectives and the functions of the Mandates System; 
the text of the resolution adopted by the League of Nations on the 
question of Mandates on 18 April 1946; the text of Articles 77 and 
80 of the Charter and data on the discussion of these articles in the 
San Francisco Conference and the General Assembly; the report of 
the Fourth Committee and the official records, including the annexes, 
of the consideration of the question of South-West Africa at the fourth 
session of the General Assembly.”’ 


The request for an opinion begins with a general question as follows: 


““What is the international status of the Territory of South-West 
Africa and what are the international obligations of the Union of 
South Africa arising therefrom?’’ 


The Court is of opinion that an examination of the three particular 
questions submitted to it will furnish a sufficient answer to this general 
question and that it is not necessary to consider the general question 
separately. It will therefore begin at once with an examination of the 
particular questions. 


Question (a): ‘‘Does the Union of South Africa continue to have inter- 
national obligations under the Mandate for South-West 
Africa and, if so, what are those obligations?’’ 


The Territory of South-West Africa was one of the German overseas 
possessions in respect of which Germany, by Article 119 of the Treaty of 
Versailles, renounced all her rights and titles in favour of the Principal 
Allied and Associated Powers. When a decision was to be taken with 
regard to the future of these possessions as well as of other territories 
which, as a consequence of the war of 1914-1918, had ceased to be under 
the sovereignty of the States which formerly governed them, and which 
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were inhabited by peoples not yet able to assume a full measure of self- 
government, two principles were considered to be of paramount impor- 
tance: the principle of non-annexation and the principle that the well- 
being and development of such peoples form ‘‘a sacred trust of civiliza- 
tion.”’ 

With a view to giving practical effect to these principles, an interna- 
tional régime, the Mandates System, was created by Article 22 of the 
Covenant of the League of Nations. <A ‘‘tutelage’’ was to be established 
for these peoples, and this tutelage was to be entrusted to certain advanced 
nations and exercised by them ‘‘as mandatories on behalf of the League.’’ 

Accordingly, the Principal Allied and Associated Powers agreed that 
a Mandate for the Territory of South-West Africa should be conferred 
upon His Britannic Majesty to be exercised on his behalf by the Govern- 
ment of the Union of South Africa and proposed the terms of this Mandate. 
His Britannic Majesty, for and on behalf of the Government of the Union 
of South Africa, agreed to accept the Mandate and undertook to exercise 
it on behalf of the League of Nations in accordance with the proposed 
terms. On December 17th, 1920, the Council of the League of Nations, 
confirming the Mandate, defined its terms. 

In accordance with these terms, the Union of South Africa (the ‘‘Man- 
datory’’) was to have full power of administration and legislation over 
the Territory as an integral portion of the Union and could apply the 
laws of the Union to the Territory subject to such local modifications as 
circumstances might require. On the other hand, the Mandatory was to 
observe a number of obligations, and the Council of the League was to 
supervise the administration and see to it that these obligations were 
fulfilled. 

The terms of this Mandate, as well as the provisions of Article 22 of the 
Covenant and the principles embodied therein, show that the creation of 
this new international institution did not involve any cession of territory 
or transfer of sovereignty to the Union of South Africa. The Union 
Government was to exercise an international function of administration 
on behalf of the League, with the object of promoting the well-being and 
development of the inhabitants. 

It is now contended on behalf of the Union Government that this 
Mandate has lapsed, because the League has ceased to exist. This conten- 
tion is based on a misconception of the legal situation created by Article 
22 of the Covenant and by the Mandate itself. The League was not, as 
alleged by that Government, a ‘‘mandator’”’ in the sense in which this term 
is used in the national law of certain States. It had only assumed an 
international function of supervision and control. The ‘‘Mandate’’ had 
only the name in common with the several notions of mandate in national 
law. The object of the Mandate regulated by international rules far ex- 
ceeded that of contractual relations regulated by national law. The Man- 
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date was created, in the interest of the inhabitants of the territory, and 
of humanity in general, as an international institution with an interna- 
tional object—a sacred trust of civilization. It is therefore not possible to 
draw any conclusion by analogy from the notions of mandate in national 
law or from any other legal conception of that law. The international rules 
regulating the Mandate constituted an international status for the Terri- 
tory recognized by all the Members of the League of Nations, including the 
Union of South Africa. 

The essentially international character of the functions which had been 
entrusted to the Union of South Africa appears particularly from the fact 
that by Article 22 of the Covenant and Article 6 of the Mandate the ex- 
ercise of these functions was subjected to the supervision of the Council of 
the League of Nations and to the obligation to present annual reports to 
it; it also appears from the fact that any Member of the League of Nations 
eould, according to Article 7 of the Mandate, submit to the Permanent 
Court of International Justice any dispute with the Union Government 
relating to the interpretation or the application of the provisions of the 
Mandate. 

The authority which the Union Government exercises over the Territory 
is based on the Mandate. If the Mandate lapsed, as the Union Government 
contends, the latter’s authority would equally have lapsed. To retain the 
rights derived from the Mandate and to deny the obligations thereunder 
could not be justified. 

These international obligations, assumed by the Union of South Africa, 
were of two kinds. One kind was directly related to the administration of 
the Territory, and corresponded to the sacred trust of civilization referred 
to in Article 22 of the Covenant. The other related to the machinery 
for implementation, and was closely linked to the supervision and control 
of the League. It corresponded to the ‘‘securities for the performance of 
this trust’’ referred to in the same article. 

The first-mentioned group of obligations are defined in Article 22 of the 
Covenant and in Articles 2 to 5 of the Mandate. The Union undertook 
the general obligation to promote to the utmost the material and moral 
well-being and the social progress of the inhabitants. It assumed par- 
ticular obligations relating to slave trade, forced labour, traffic in arms 
and ammunition, intoxicating spirits and beverages, military training and 
establishments, as well as obligations relating to freedom of conscience and 
free exercise of worship, including special obligations with regard to mis- 
sionaries. 

These obligations represent the very essence of the sacred trust of 
civilization. Their raison d’étre and original object remain. Since their 
fulfilment did not depend on the existence of the League of Nations, they 
could not be brought to an end merely because this supervisory organ 
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ceased to exist. Nor could the right of the population to have the Terri- 
tory administered in accordance with these rules depend thereon. 

This view is confirmed by Article 80, paragraph 1, of the Charter, which 
maintains the rights of States and peoples and the terms of existing inter- 
national instruments until the territories in question are placed under the 
Trusteeship System. It is true that this provision only says that nothing 
in Chapter XII shall be construed to alter the rights of States or peoples 
or the terms of existing international instruments. But—as far as man- 
dated territories are concerned, to which paragraph 2 of this article refers 
—this provision presupposes that the rights of States and peoples shall not 
lapse automatically on the dissolution of the League of Nations. It ob- 
viously was the intention to safeguard the rights of States and peoples 
under all circumstances and in all respects, until each territory should be 
placed under the Trusteeship System. 

This view results, moreover, from the Resolution of the League of Na- 
tions of April 18th, 1946, which said: 


‘*Reealling that Article 22 of the Covenant applies to certain terri- 
tories placed under Mandate the principle that the well-being and 
development of peoples not yet able to stand alone in the strenuous 
conditions of the modern world form a sacred trust of civilization: 


3. Recognizes that, on the termination of the League’s existence, its 
functions with respect to the mandated territories will come to an 
end, but notes that Chapters XI, XII and XIII of the Charter of the 
United Nations embody principles corresponding to those declared in 
Article 22 of the Covenant of the League; 

4. Takes note of the expressed intentions of the Members of the 
League now administering territories under Mandate to continue to 
administer them for the well-being and development of the peoples 
concerned in accordance with the obligations contained in the re- 
spective Mandates, until other arrangements have been agreed between 
the United Nations and the respective mandatory Powers.’’ 


As will be seen from this resolution, the Assembly said that the League’s 
functions with respect to mandated territories would come to an end; it 
did not say that the Mandates themselves came to an end. In confining 
itself to this statement, and in taking note, on the other hand, of the ex- 
pressed intentions of the mandatory Powers to continue to administer the 
mandated territories in accordance with their respective Mandates, until 
other arrangements had been agreed upon between the United Nations 
and those Powers, the Assembly manifested its understanding that the 
Mandates were to continue in existence until ‘‘other arrangements’’ were 
established. 

A similar view has on various occasions been expressed by the Union of 
South Africa. In declarations made to the League of Nations, as well as 
to the United Nations, the Union Government has acknowledged that its 
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obligations under the Mandate continued after the disappearance of the 
League. In a declaration made on April 9th, 1946, in the Assembly of the 
League of Nations, the representative of the Union Government, after hav- 
ing declared his Government’s intention to seek international recognition 
for the Territory of South-West Africa as an integral part of the Union, 
stated: ‘‘In the meantime, the Union will continue to administer the 
Territory scrupulously in accordance with the obligations of the Mandate 
for the advancement and promotion of the interests of the inhabitants as 
she has done during the past six years when meetings of the Mandates 
Commission could not be held.’’ After having said that the disappearance 
of the Mandates Commission and of the League Council would ‘‘neces- 
sarily preclude complete compliance with the letter of the Mandate,’’ he 
added: ‘‘The Union Government will nevertheless regard the dissolution 
of the League as in no way diminishing its obligations under the Mandate, 
which it will continue to discharge with the full and proper appreciation 
of its responsibilities until such time as other arrangements are agreed 
upon concerning the future status of the Territory.’’ 

In a memorandum submitted on October 17th, 1946, by the South- 
African Legation in Washington to the Secretary-General of the United 
Nations, expression was given to a similar view. Though the League had 
at that time disappeared, the Union Government continued to refer to its 
responsibility under the Mandate. It stated: ‘‘This responsibility of the 
Union Government as Mandatory is necessarily inalienable.’’ On No- 
vember 4th, 1946, the Prime Minister of the Union, in a statement to the 
Fourth Committee of the United Nations General Assembly, repeated the 
declaration which the representative of the Union had made previously 
to the League of Nations. 

In a letter of July 23rd, 1947, to the Secretary-General of the United 
Nations, the Legation of the Union referred to a resolution of the Union 
Parliament in which it was declared ‘‘that the Government should con- 
tinue to render reports to the United Nations Organization as it has done 
heretofore under the Mandate.’’ It was further stated in that letter: 
‘‘In the circumstances the Union Government have no alternative but to 
maintain the status quo and to continue to administer the Territory in the 
spirit of the existing Mandate.’’ 

These declarations constitute recognition by the Union Government of 
the continuance of its obligations under the Mandate and not a mere in- 
dication of the future conduct of that Government. Interpretations placed 
upon legal instruments by the parties to them, though not conclusive as 
to their meaning, have considerable probative value when they contain 
recognition by a party of its own obligations under an instrument. In 
this case the declarations of the Union of South Africa support the con- 
clusions already reached by the Court. 
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The Court will now consider the above-mentioned second group of 
obligations. These obligations related to the machinery for implementa- 
tion and were closely linked to the supervisory functions of the League of 
Nations—particularly the obligation of the Union of South Africa to sub- 
mit to the supervision and control of the Council of the League and the 
obligation to render to it annual reports in accordance with Article 22 of 
the Covenant and Article 6 of the Mandate. Since the Council disappeared 
by the dissolution of the League, the question arises whether these super- 
visory functions are to be exercised by the new international organization 
ereated by the Charter, and whether the Union of South Africa is under 
an obligation to submit to a supervision by this new organ and to render 
annual reports to it. 

Some doubts might arise from the fact that the supervisory functions 
of the League with regard to mandated territories not placed under the 
new Trusteeship System were neither expressly transferred to the United 
Nations nor expressly assumed by that organization. Nevertheless, there 
seem to be decisive reasons for an affirmative answer to the above-men- 
tioned question. 

The obligation incumbent upon a mandatory State to accept interna- 
tional supervision and to submit reports is an important part of the Man- 
dates System. When the authors of the Covenant created this system, they 
considered that the effective performance of the sacred trust of civilization 
by the mandatory Powers required that the administration of mandated 
territories should be subject to international supervision. The authors 
of the Charter had in mind the same necessity when they organized an 
International Trusteeship System. The necessity for supervision con- 
tinues to exist despite the disappearance of the supervisory organ under 
the Mandates System. It cannot be admitted that the obligation to submit 
to supervision has disappeared merely because the supervisory organ has 
ceased to exist, when the United Nations has another international organ 
performing similar, though not identical, supervisory functions. 

These general considerations are confirmed by Article 80, paragraph 
1, of the Charter, as this clause has been interpreted above. It purports 
to safeguard, not only the rights of States, but also the rights of the peoples 
of mandated territories until Trusteeship Agreements are concluded. 
The purpose must have been to provide a real protection for those rights; 
but no such rights of the peoples could be effectively safeguarded without 
international supervision and a duty to render reports to a supervisory 
organ. 

The Assembly of the League of Nations, in its Resolution of April 18th, 
1946, gave expression to a corresponding view. It recognized, as men- 
tioned above, that the League’s functions with regard to the mandated 
territories would come to an end, but noted that Chapters XI, XII and 
XIII of the Charter of the United Nations embody principles correspond- 
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ing to those declared in Article 22 of the Covenant. It further took note 
of the intentions of the mandatory States to continue to administer the 
territories in accordance with the obligations contained in the Mandates 
until other arrangements should be agreed upon between the United Na- 
tions and the mandatory Powers. This resolution presupposes that the 
supervisory functions exercised by the League would be taken over by the 
United Nations. 

The competence of the General Assembly of the United Nations to ex- 
ercise such supervision and to receive and examine reports is derived from 
the provisions of Article 10 of the Charter, which authorizes the General 
Assembly to discuss any questions or any matters within the scope of the 
Charter and to make recommendations on these questions or matters to 
the Members of the United Nations. This competence was in fact exer- 
cised by the General Assembly in Resolution 141 (II) of November Ist, 
1947, and in Resolution 227 (III) of November 26th, 1948, confirmed by 
Resolution 337 (IV) of December 6th, 1949. 

For the above reasons, the Court has arrived at the conclusion that the 
General Assembly of the United Nations is legally qualified to exercise the 
supervisory functions previously exercised by the League of Nations with 
regard to the administration of the Territory, and that the Union of 
South Africa is under an obligation to submit to supervision and control 
of the General Assembly and to render annual reports to it. 

The right of petition was not mentioned by Article 22 of the Covenant 
or by the provisions of the Mandate. But on January 31st, 1923, the 
Council of the League of Nations adopted certain rules relating to this 
matter. Petitions to the League from communities or sections of the 
populations of mandated territories were to be transmitted by the man- 
datory Governments, which were to attach to these petitions such com- 
ments as they might consider desirable. By this innovation the supervisory 
function of the Council was rendered more effective. 

The Court is of opinion that this right, which the inhabitants of South- 
West Africa had thus acquired, is maintained by Article 80, paragraph 1, 
of the Charter, as this clause has been interpreted above. In view of the 
result at which the Court has arrived with respect to the exercise of the 
supervisory functions by the United Nations and the obligation of the 
Union Government to submit to such supervision, and having regard to 
the fact that the dispatch and examination of petitions form a part of that 
supervision, the Court is of the opinion that petitions are to be transmitted 
by that Government to the General Assembly of the United Nations, which 
is legally qualified to deal with them. 

It follows from what is said above that South-West Africa is still to be 
considered as a territory held under the Mandate of December 17th, 1920. 
The degree of supervision to be exercised by the General Assembly should 
not therefore exceed that which applied under the Mandates System, and 
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should conform as far as possible to the procedure followed in this respect 
by the Council of the League of Nations. These observations are particu- 
larly applicable to annual reports and petitions. 

According to Article 7 of the Mandate, disputes between the mandatory 
State and another Member of the League of Nations relating to the in- 
terpretation or the application of the provisions of the Mandate, if not 
settled by negotiation, should be submitted to the Permanent Court of 
International Justice. Having regard to Article 37 of the Statute of the 
International Court of Justice, and Article 80, paragraph 1, of the Charter, 
the Court is of opinion that this clause in the Mandate is still in foree and 
that, therefore, the Union of South Africa is under an obligation to accept 
the compulsory jurisdiction of the Court according to those provisions. 

Reference to Chapter XI of the Charter was made by various Govern- 
ments in written and oral statements presented to the Court. Having 
regard to the results at which the Court has arrived, the question whether 
the provisions of that chapter are applicable does not arise for the pur- 
pose of the present Opinion. It is not included in the questions sub- 
mitted to the Court and it is unnecessary to consider it. 


Question (b): ‘‘Are the provisions of Chapter XII of the Charter ap- 
plicable and, if so, in what manner to the Territory of 
South-West Africa?’’ 


Territories held under Mandate were not by the Charter automatically 
placed under the new International Trusteeship System. This system 
should, according to Articles 75 and 77, apply to territories which are 
placed thereunder by means of Trusteeship Agreements. South-West 
Africa, being a territory held under Mandate (Article 77 a) may be 
placed under the Trusteeship System in accordance with the provisions of 
Chapter XII. In this sense, that chapter is applicable to the Territory. 

Question (b) further asks in what manner Chapter XII is applicable to 
the Territory. It appears from a number of documents submitted to the 
Court in accordance with the General Assembly’s Resolution of December 
6th, 1949, as well as from the written and the oral observations of several 
Governments, that the General Assembly, in asking about the manner of 
application of Chapter XII, was referring to the question whether the 
Charter imposes upon the Union of South Africa an obligation to place the 
Territory under the Trusteeship System by means of a Trusteeship Agree- 
ment. 

Articles 75 and 77 show, in the opinion of the Court, that this question 
must be answered in the negative. The language used in both articles 
is permissive (‘‘as may be placed thereunder’’). Both refer to subse- 
quent agreements by which the territories in question may be placed under 
the Trusteeship System. An ‘‘agreement’’ implies consent of the parties 
concerned, including the mandatory Power in the case of territories held 
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under Mandate (Article 79). The parties must be free to accept or reject 
the terms of a contemplated agreement. No party can impose its terms 
on the other party. Article 77, paragraph 2, moreover, presupposes agree- 
ment not only with regard to its particular terms, but also as to which terri- 
tories will be brought under the Trusteeship System. 

It has been contended that the word ‘‘voluntarily,’’ used in Article 77 
with respect to category (c) only, shows that the placing of other terri- 
tories under Trusteeship is compulsory. This word alone cannot, how- 
ever, over-ride the principle derived from Articles 75, 77 and 79 considered 
as a whole. An obligation for a mandatory State to place the Territory 
under Trusteeship would have been expressed in a direct manner. The 
word ‘‘voluntarily’’ incorporated in category (c) ean be explained as 
having been used out of an abundance of caution and as an added assurance 
of freedom of initiative to States having territories falling within that 
eategory. 

It has also been contended that paragraph 2 of Article 80 imposes on 
mandatory States a duty to negotiate and conclude Trusteeship Agree- 
ments. The Court finds no justification for this contention. The para- 
graph merely states that the first paragraph of the article shall not be 
interpreted as giving grounds for delay or postponement of the negotiation 
and conclusion of agreements for placing mandated and other territories 
under the Trusteeship System as provided for in Article 77. There is 
nothing to suggest that the provision was intended as an exception to the 
principle derived from Articles 75, 77 and 79. The provision is entirely 
negative in character and cannot be said to create an obligation to negoti- 
ate and conclude an agreement. Had the parties to the Charter intended 
to create an obligation of this kind for a mandatory State, such intention 
would necessarily have been expressed in positive terms. 

It has further been maintained that Article 80, paragraph 2, creates an 
obligation for mandatory States to enter into negotiations with a view to 
concluding a Trusteeship Agreement. But an obligation to negotiate with- 
out any obligation to conclude an agreement can hardly be derived from 
this provision, which expressly refers to delay or postponement of ‘‘the 
negotiation and conelusion’’ of agreements. It is not limited to negotia- 
tions only. Moreover, it refers to the negotiation and conclusion of agree- 
ments for placing ‘‘mandated and other territories under the Trusteeship 
System as provided for in Article 77.’’ In other words, it refers not 
merely to territories held under Mandate, but also to the territories men- 
tioned in Article 77 (b) and (c). It is, however, evident that there can 
be no obligation to enter into negotiations with a view to concluding 
Trusteeship Agreements for those territories. 

It is contended that the Trusteeship System created by the Charter would 
have no more than a theoretical existence if the mandatory Powers were 
not under an obligation to enter into negotiations with a view to conclud- 
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ing Trusteeship Agreements. This contention is not convincing, since 
an obligation merely to negotiate does not of itself assure the conclusion 
of Trusteeship Agreements. Nor was the Trusteeship System created 
only for mandated territories. 

It is true that, while Members of the League of Nations regarded the 
Mandates System as the best method for discharging the sacred trust of 
civilization provided for in Article 22 of the Covenant, the Members of 
the United Nations considered the International Trusteeship System to be 
the best method for discharging a similar mission. It is equally true that 
the Charter has contemplated and regulated only a single system, the 
International Trusteeship System. It did not contemplate or regulate 
a co-existing Mandates System. It may thus be concluded that it was 
expected that the mandatory States would follow the normal course indi- 
cated by the Charter, namely, conclude Trusteeship Agreements. The 
Court is, however, unable to deduce from these general considerations any 
legal obligation for mandatory States to conclude or to negotiate such 
agreements. It is not for the Court to pronounce on the political or moral 
duties which these considerations may involve. 

For these reasons, the Court considers that the Charter does not impose 
on the Union an obligation to place South-West Africa under the Trustee- 
ship System. 


Question (c): ‘‘Has the Union of South Africa the competence to modify 
the international status of the Territory of South-West 
Africa, or, in the event of a negative reply, where does 
competence rest to determine and modify the international 
status of the Territory?’’ 


The international status of the Territory results from the international 
rules regulating the rights, powers and obligations relating to the adminis- 
tration of the Territory and the supervision of that administration, as em- 
bodied in Article 22 of the Covenant and in the Mandate. It is clear that 
the Union has no competence to modify unilaterally the international status 
of the Territory or any of these international rules. This is shown by 
Article 7 of the Mandate, which expressly provides that the consent of the 
Council of the League of Nations is required for any modification of the 
terms of the Mandate. 

The Court is further requested to say where competence to determine 
and modify the international status of the Territory rests. 

Before answering this question, the Court repeats that the normal way 
of modifying the international status of the Territory would be to place 
it under the Trusteeship System by means of a Trusteeship Agreement in 
accordance with the provisions of Chapter XII of the Charter. 

The competence to modify in other ways the international status of the 
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Territory depended on the rules governing the amendment of Article 22 
of the Covenant and the modification of the terms of the Mandate. 

Article 26 of the Covenant laid down the procedure for amending pro- 
visions of the Covenant, including Article 22. On the other hand, Article 
7 of the Mandate stipulates that the consent of the Council of the League 
was required for any modification of the terms of that Mandate. The rules 
thus laid down have become inapplicable following the dissolution of the 
League of Nations. But one cannot conclude therefrom that no proper 
procedure exists for modifying the international status of South-West 
Africa. 

Article 7 of the Mandate, in requiring the consent of the Council of the 
League of Nations for any modification of its terms, brought into opera- 
tion for this purpose the same organ which was invested with powers of 
supervision in respect of the administration of the Mandates. In accord- 
ance with the reply given above to Question (a), those powers of super- 
vision now belong to the General Assembly of the United Nations. On the 
other hand, Articles 79 and 85 of the Charter require that a Trusteeship 
Agreement be concluded by the mandatory Power and approved by the 
General Assembly before the International Trusteeship System may be 
substituted for the Mandates System. These articles also give the General 
Assembly authority to approve alterations or amendments of Trusteeship 
Agreements. By analogy, it can be inferred that the same procedure is 
applicable to any modification of the international status of a territory 
under Mandate which would not have for its purpose the placing of the 
territory under the Trusteeship System. This conclusion is strengthened 
by the action taken by the General Assembly and the attitude adopted by 
the Union of South Africa which is at present the only existing mandatory 
Power. 

On January 22nd, 1946, before the Fourth Committee of the General 
Assembly, the representative of the Union of South Africa explained the 
special relationship between the Union and the Territory under its Man- 
date. There would—he said—be no attempt to draw up an agreement 
until the freely expressed will of both the European and native popula- 
tions had been ascertained. He continued: ‘‘When that had been done, 
the decision of the Union would be submitted to the General Assembly 
for judgment.’’ 

On April 9th, 1946, before the Assembly of the League of Nations, the 
Union representative declared that ‘‘it is the intention of the Union Gov- 
ernment, at the forthcoming session of the United Nations General As- 
sembly in New York, to formulate its case for according South-West 
Africa a status under which it would be internationally recognized as an 
integral part of the Union.’’ 

In accordance with these declarations, the Union Government, by letter 
of August 12th, 1946, from its Legation in Washington, requested that the 
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question of the desirability of the territorial integration in, and the an- 
nexation to, the Union of South Africa of the mandated Territory of South- 
West Africa, be included in the Agenda of the General Assembly. In a 
subsequent letter of October 9th, 1946, it was requested that the text of the 
item to be included in the Agenda be amended as follows: ‘‘Statement by 
the Government of the Union of South Africa on the outcome of their 
consultations with the peoples of South-West Africa as to the future status 
of the mandated Territory, and implementation to be given to the wishes 
thus expressed.’’ 

On November 4th, 1946, before the Fourth Committee, the Prime Min- 
ister of the Union of South Africa stated that the Union clearly understood 
‘that its international responsibility precluded it from taking advantage 
of the war situation by effecting a change in the status of South-West 
Africa without proper consultation either of all the peoples of the Terri- 
tory itself, or with the competent international organs.’’ 

By thus submitting the question of the future international status of the 
Territory to the ‘‘judgment’’ of the General Assembly as the ‘‘competent 
international organ,’’ the Union Government recognized the competence of 
the General Assembly in the matter. 

The General Assembly, on the other hand, affirmed its competence by 
Resolution 65 (I) of December 14th, 1946. It noted with satisfaction 
that the step taken by the Union showed the recognition of the interest 
and concern of the United Nations in the matter. It expressed the desire 
“that agreement between the United Nations and the Union of South 
Africa may hereafter be reached regarding the future status of the Man- 
dated Territory of South-West Africa,’’ and concluded: ‘‘The General As- 
sembly, therefore, is unable to accede to the incorporation of the Territory 
of South-West Africa in the Union of South Africa.’’ 

Following the adoption of this resolution, the Union Government decided 
not to proceed with the incorporation of the Territory, but to maintain 
the status quo. The General Assembly took note of this decision in its 
Resolution 141 (II) of November Ist, 1947. 

On the basis of these considerations, the Court concludes that competence 
to determine and modify the international status of South-West Africa 
rests with the Union of South Africa acting with the consent of the United 
Nations. 


For these reasons, 

THE CourRT Is OF OPINION, 
On the General Question: 
unanimously, 


that South-West Africa is a territory under the international Mandate 
assumed by the Union of South Africa on December 17th, 1920; 
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On Question (a): 
by twelve votes to two,? 


that the Union of South Africa continues to have the international obli- 
gations stated in Article 22 of the Covenant of the League of Nations and 
in the Mandate for South-West Africa as well as the obligation to transmit 
petitions from the inhabitants of that Territory, the supervisory functions 
to be exercised by the United Nations, to which the annual reports and the 
petitions are to be submitted, and the reference to the Permanent Court of 
International Justice to be replaced by a reference to the International 
Court of Justice, in accordance with Article 7 of the Mandate and Article 
37 of the Statute of the Court; 


On Question (b): 
unanimously, 


that the provisions of Chapter XII of the Charter are applicable to the 
Territory of South-West Africa in the sense that they provide a means by 
which the Territory may be brought under the Trusteeship System; 


and by eight votes to six,? 


that the provisions of Chapter XII of the Charter do not impose on the 
Union of South Africa a legal obligation to place the Territory under the 
Trusteeship System; 


On Question (c): 
unanimously, 


that the Union of South Africa acting alone has not the competence to 
modify the international status of the Territory of South-West Africa, 
and that the competence to determine and modify the international status 
of the Territory rests with the Union of South Africa acting with the con- 
sent of the United Nations. 


Sea bed and subsoil off Texas—Federal control resulting from an- 
nexation terms 

UNITED STaTEs v. STATE OF TEXAS. 339 U.S. 707. 

United States Supreme Court, June 5, 1950. Douglas, J. 


The United States brought an original action against Texas, alleging 
that it was and is the ‘‘owner in fee simple of, or possessed of paramount 
rights in, and full dominion and power over,’’ the land and minerals 


1 Judges McNair and Read wrote separate opinions concurring on the remaining 
points but dissenting from the portion relating to the exercise of supervisory functions 
by, and making of reports to, the United Nations. 

2 Judges Alvarez, DeVisscher, Krylov, Zori¢i¢é, Badawi Pasha, and Vice Pres. Guerrero. 
The first three wrote dissenting opinions, and the others declared their inability to 
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underlying the Gulf of Mexico off Texas seaward of low-water mark and 
outside inland waters. It asked for a decree declaring these rights of the 
United States, enjoining Texas and those claiming under it from tres- 
passing on the area, and requiring Texas to account for all money derived 
by it from the area after June 23, 1947. Texas answered, inter alia, that 
as an independent nation the Republic of Texas had full jurisdiction and 
control over the land and minerals within three leagues of its shores, that 
this claim had been recognized by the United States, and that at the time 
of annexation of Texas there was an agreement that Texas would not cede 
such lands or minerals to the United States but retain them with its other 
public lands. The United States’ motion for judgment on the pleadings 
because of the insufficiency of the Texas defenses was granted.: Relying 
strongly on United States v. California, 332 U. S. 19, this Journat, Vol. 42 
(1948), p. 209, the Court said in part: 


The sum of the argument is that prior to annexation Texas had both 
dominium (ownership or proprietary rights) and imperium (governmental 
powers of regulation and control) as respects the lands, minerals and other 
products underlying the marginal sea. In the case of California we found 
that she, like the original thirteen colonies, never had dominium over that 
area. The first claim to the marginal sea was asserted by the National 
Government. We held that protection and control of it were indeed a 
function of national external sovereignty. . . . The status of Texas, it is 
said, is different: Texas, when she came into the Union, retained the 
dominium over the marginal sea which she had previously acquired and 
transferred to the National Government only her powers of sovereignty— 
her impertum—over the marginal sea. 

The Republic of Texas was proclaimed by a convention on March 2, 
1836. The United States and other nations formally recognized it. The 
Congress of Texas on December 19, 1836, passed an act defining the 
boundaries of the Republic. The southern boundary was described as 
follows: ‘‘beginning at the mouth of the Sabine river, and running west 
along the Gulf of Mexico three leagues from land, to the mouth of the 
Rio Grande.’’ Texas was admitted to the Union in 1845 ‘‘on an equal 
footing with the existing States.’’* Texas claims that during the period 
from 1836 to 1845 she had brought this marginal belt into her territory 
and subjected it to her domestic law which recognized ownership in min- 
erals under coastal waters. . . . Texas also claims that under international 
law, as it had evolved by the 1840’s, the Republic of Texas as a sovereign 
nation became the owner of the bed and sub-soil of the marginal sea 


concur in the opinion that the Charter imposed no legal obligation on South Africa to 
place the Territory under the Trusteeship System, sharing in general in the views ex- 
pressed by Judge DeVisscher instead. 

1Reed, Minton and Frankfurter, JJ., dissenting, and Clark and Jackson, JJ., 
taking no part in the decision. 

2 Amended Oct. 16, 1950, to read: ‘‘on an equal footing with the original States in 
all respects whatever.’’ 
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vis-d-vis other nations. Texas claims that the Republic of Texas acquired 
during that period the same interest in its marginal sea as the United 
States acquired in the marginal sea off California when it purchased from 
Mexico in 1848 the territory from which California was later formed. 


We are of the view that the ‘‘equal footing’’ clause of the Joint Resolution 
annexing * Texas to the Union disposes of the present phase of the contro- 
versy. 

The ‘‘equal footing’’ clause has long been held to refer to political 
rights and to sovereignty... . 

Yet the ‘‘equal footing’’ clause has long been held to have a direct 
effect on certain property rights. Thus the question early arose in contro- 
versies between the Federal Government and the States as to the ownership 
of the shores of navigable waters and the soils under them. It was con- 
sistently held that to deny to the States, admitted subsequent to the forma- 
tion of the Union, ownership of this property would deny them admission 
on an equal footing with the original States, since the original States did 
not grant these properties to the United States but reserved them to them- 
selves. ... 

The equal footing clause, we hold, works the same way in the converse 
situation presented by this case. It negatives any implied, special limita- 
tion of any of the paramount powers of the United States in favor of a 
State. Texas prior to her admission was a Republic. We assume that 
as a Republic she had not only full sovereignty over the marginal sea but 
ownership of it, of the land underlying it, and of all the riches which it 
held. . . . When Texas came into the Union, she ceased to be an independent 
nation. She then became a sister State on an ‘‘equal footing’’ with all the 
other States. That act concededly entailed a relinquishment of some of 
her sovereignty. The United States then took her place as respects foreign 
commerce, the waging of war, the making of treaties, defense of the shores, 
and the like. In external affairs the United States became the sole and 
exclusive spokesman for the Nation. We hold that as an incident to the 
transfer of that sovereignty any claim that Texas may have had to the 
marginal sea was relinquished to the United States. 


It is said that there is no necessity for it—that the sovereignty of the 
sea can be complete and unimpaired no matter if Texas owns the oil under- 
lying it. Yet as pointed out in United States v. State of California, once 
low-water mark is passed the international domain is reached. Property 


3 By amendment on Oct. 16, 1950, the word ‘‘admitting’’ was substituted for ‘‘an- 
nexing.’’ 
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rights must then be so subordinated to political rights as in substance to 
coalesce and unite in the national sovereign. . . . If the property, what- 
ever it may be, lies seaward of low-water mark, its use, disposition, manage- 
ment, and control involve national interests and national responsibilities. 
That is the source of national rights in it. . . . Unless any claim or title 
which the Republic of Texas had to the marginal sea is subordinated to this 
full paramount power of the United States on admission, there is or may be 
in practical effect a subtraction in favor of Texas from the national sov- 
ereignty of the United States. Yet neither the original thirteen States 

. nor California nor Louisiana enjoys such an advantage. The ‘‘equal 
footing’’ clause prevents extension of the sovereignty of a State into a 
domain of political and sovereign power of the United States from which 
other States have been excluded, just as it prevents a contraction of sov- 
ereignty . . . which would produce inequality among the States.* 


War crimes.—jurisdiction to review Military Commission judgment 
JOHNSON v. EISENTRAGER. 339 U.S. 763. 
United States Supreme Court, June 5, 1950. Jackson, J. 


Reversing the Court of Appeals for the District of Columbia, 174 F. (2) 
961, this JourNAL, Vol. 44 (1950), p. 185, the Court held that habeas 
corpus should not be granted to German nationals serving in Germany 
sentences imposed by an American military commission in China for the 
war crime of continuing to take part in hostilities against the United 
States after the German surrender of May 8, 1945 (chiefly through col- 
lecting and furnishing intelligence concerning American forees to Japa- 
nese forces prior to the Japanese surrender). The Court held that alien 
enemies taking active part in hostile operations outside of the United States 
had no standing to seek habeas corpus, saying in part: 


the Constitution does not confer a right of personal security or an immun- 
ity from military trial and punishment upon an alien enemy engaged in 
the hostile service of a government at war with the United States. 


4 Petition for rehearing, filed July 19, 1950 (No. 13, Original), was denied on Oct. 16, 
1950. In the companion case of United States v. State of Louisiana, 339 U. S. 699, in- 
volving no historical claim such as that of Texas, the Court followed United States v. 
California, 332 U. S. 19 (1947) in holding that the Federal Government rather than 
the State had paramount rights over the sea-bed and subsoil, the only difference from 
the California case being that Louisiana had asserted rights 24 miles seaward of the 
three-mile belt. Douglas, J., said that: ‘‘We intimate no opinion on the power of a 
State to extend, define, or establish its external territorial limits or on the consequences 
of any such extension vis d@ vis persons other than the United States or those acting on 
behalf of or pursuant to its authority. ... If, as we held in California’s case, the 
three-mile belt is in the domain of the nation rather than that of the separate States, 
it follows a fortiori that the ocean beyond that limit also is. The ocean seaward of 
the marginal belt is perhaps even more directly related to the national defense, the 
conduct of foreign affairs, and world commerce than is the marginal sea.’’ Petition for 
rehearing in this case (No. 12, Original) also was denied on Oct. 16, 1950. 
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The jurisdiction of military authorities, during or following hostilities, 
to punish those guilty of offenses against the laws of war is long-established. 
By the Treaty of Versailles, ‘‘The German government recognizes the right 
of the allied and associated powers to bring before military tribunals 
persons accused of having committed acts in violation of the laws and 
eustoms of war.’’ Article 228. This Court has characterized as ‘‘well- 
established’’ the ‘‘ power of the military to exercise jurisdiction over mem- 
bers of the armed forces, those directly connected with such forces, or 
enemy belligerents, prisoners of war, or others charged with violating the 
laws of war.’’ Duncan v. Kahanamoku, 327 U. 8. 304, 312... . And 
we have held in the Quirin’ and Yamashita? cases . . . that the Military 
Commission is a lawful tribunal to adjudge enemy offenses against the 
laws of war. 

It is not for us to say whether these prisoners were or were not guilty of 
a war crime, or whether if we were to retry the case we would agree to the 
findings of fact or the application of the laws of war made by the Military 
Commission. . 

That there is a basis in conventional and long-established law by which 
conduct ascribed to them might amount to a violation seems beyond ques- 
tion. Breach of the terms of an act of surrender is no novelty among war 
crimes. . . . It being within the jurisdiction of a Military Commission to 
try the prisoners, it was for it to determine whether the laws of war applied 
and whether an offense against them had been committed.® 


RECENT EGYPTIAN PRIZE COURT CASES 


An Egyptian Prize Court was established July 8, 1948, following the 
outbreak of hostilities with Israel. A brief account by the President of 
this court ' indicates that its composition and procedure were of the usual 
Continental type, and that some 400 cases had been brought before it. The 
decisions rendered which have become available in French translation or 
in summary appear to be in general conformity with those of the British, 
French and German prize courts during the two World Wars, and fre- 
quently cite such decisions, as well as the Declaration of London. The fol- 
lowing cases may indicate the general nature of the cases which have been 
dealt with. 

In The Mariam? the court condemned as an enemy vessel a Jewish- 
owned ship of Haifa which had left a North African port prior to the com- 


1 Ex parte Quirin, 317 U. 8S. 1, this JourNAL, Vol. 37 (1943), p. 152. 

2In re Yamashita, 327 U. 8S. 1, ibid., Vol. 40 (1946), p. 432. 

3 Black, Douglas, and Burton, JJ., dissented. 

1 Ahmed Safwat Bey, ‘‘The Egyptian Prize Court,’’ Revue Egyptienne de Droit 
International, Vol. 5 (1949), p. 28. Summaries of various decisions were also made 
available by Mr. Wm. R. Vallance of Washington, D. C. 

2 Feb. 2, 1949. Revue Egyptienne de Droit International, Vol. 5 (1949), p. 141. 
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mencement of hostilities and was captured on arrival in Egyptian waters. 
Although presumed ignorant of hostilities, its capture was justified on the 
ground that international law in the eighteenth century permitted the 
condemnation of enemy vessels entering port without knowledge of a state 
of war, that relaxations of this rule in the nineteenth century depended 
upon reciprocity, that Hague Convention VI of 1907 provided that it was 
desirable though not compulsory to accord days of grace for the departure 
of enemy merchant vessels on the outbreak of war, and that this period 
for free departure had not in fact been allowed by many of the belligerents 
in World War I. 

In The Alga* property shipped before the outbreak of hostilities from 
Palestine to Genoa, and then transshipped on a neutral Italian vessel 
bound for South Africa, was seized at Port Said after the outbreak of 
hostilities and condemned on the ground of presumed continuing enemy 
ownership, since it was consigned to holders of bills of lading which were 
not produced. The protection of the neutral flag for enemy goods under 
the Declaration of Paris was held inapplicable, since neither the master 
nor the owner of the goods had presented this as a defense. 

In The Marine Carp* four shipments of goods exported from Palestine 
on an American vessel were released to their neutral owners, the court 
holding that even if the shipments continued to be enemy-owned, such 
property was protected by the neutral flag under the Declaration of Paris. 
No effect could be given to the order of the Military Governor General of 
July 6, 1948, calling for the confiscation of all goods ‘‘exported from 
Palestine, whatever may be their nature or destination, and whether they 
be of Palestinian origin or not,’’ since the Prize Court was required to 
follow ‘‘the rules established in public international law.’’ The court said 
that ‘‘ All courts of prize apply international law and not national internal 
legislation, except when the latter is in the interest of the owner of the 
property seized, for then this legislation is considered as a renunciation by 
the captor State of certain of its rights to the prize.’’ The attempt to cut 
off all exports from the enemy could not be justified by the British and 
French practice during World War I, since this action was taken solely by 
way of reprisals against Germany, and not being a part of general prize 
law, had not been applied as to exports from Turkey in World War I. 
However, one shipment of lemons, even if the property of the neutral 
consignee, was condemned as the ‘‘ product of the enemy soil.’’ 

In The Carbonello® the court rejected a claim for damages suffered 
through the action of the Egyptian authorities in detaining and unloading 
an Italian vessel bound from Eritrea to Genoa, since there was ‘‘ probable 
cause’’ to delay and search the vessel. 


3 Jan. 20, 1949. Ibid., p. 139. 
‘Sept. 21, 1949. Ibid., p. 155. 
5 May 12, 1949. Ibid., p. 153. 
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Several decisions involved contraband. In The Hemland® lacquer gum 
shipped prior to hostilities from Caleutta for Tel Aviv via Genoa, and 
seized while en route to Genoa, was condemned as absolute contraband 
with enemy destination by reason of the doctrine of continuous voyage, 
even though it was not contraband when shipped. In The Denis Gulu ® 
the court condemned a cargo of bran, shipped on a Turkish vessel for 
Haifa; the intention of the neutral shipper and owner that it should not 
be used to help the enemy would make no difference, its hostile destination 
being regarded as a question of fact.® The master’s claim that he entered 
Egyptian waters under stress of weather was disregarded, on the ground 
that contraband could be seized either on the high seas or in belligerent 
territorial waters. 

In The Klipfontein *° old clothes and shoes sent as gifts for civilian relief 
and consigned to the American Joint Distribution Committee were con- 
demned as enemy property and conditional contraband. The court said 
that the clothing could be used by combatants, and that even if employed 
for civilian relief, ‘‘by the fact of mobilization of all the resources of the 
country and the employment of civilians for defense operations or to aid 
the military, this clothing serves to increase the war effort and should be 
considered conditional contraband.’’ 

In The Hoegh de Vries ** the enemy destination of pepper shipped from 
Singapore to the order of the Commercial Bank at Haifa was found in the 
hostile character of the consignee’s domicile, this rule being selected in 
preference to that of nationality as the criterion of enemy character. In 
The Derwenthall * a cargo of tea from India consigned to a neutral com- 
pany at Cyprus for the account of another neutral company there was held 
to have a presumed enemy destination because the latter company was an 
importing and exporting firm with branches in Palestine, the port of 
destination also being reputed to be used for contraband trade with Pales- 
tine. However in The Nord Cap ** goods shipped on a Danish vessel to an 
Arab at Jaffa, Palestine, were held not to have an enemy destination, since 


6 Feb. 3, 1949. Ibid., p. 144. 

7See also The Empire Pickwick, March 3, 1949, ibid., p. 148. 

8 March 3, 1949. Ibid., p. 145. 

9The court remarked that the vessel would also be liable to condemnation, since 
the weight of the contraband condemned was more than half the tonnage of the vessel. 

10 March 3, 1949. Ibid., p. 147. 

11 See also The Bataan, March 17, 1949, ibid., p. 150, condemning a shipment of used 
women’s clothing shipped before hostilities to the Women’s Zionist Organization in 
Tel Aviv and stored in an Egyptian warehouse at the time of seizure; this was regarded 
as conditional contraband and as enemy property which lacked any protection from a 
neutral flag since it was stored on land at the time of seizure. 

12 Jan. 7, 1950. Summary made available by Mr. Vallance. 

13 Dec. 17, 1949. Ibid. 

14 March 17, 1949. Revue Egyptienne de Droit International, Vol. 5 (1949), p. 149. 
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shipped prior to the Israeli occupation of Jaffa and since the consignee 
had taken refuge in Lebanon. In The Narrandera™ metallic currency 
sent by an Australian bank to Barclay’s Bank at Haifa was released, since 
shipped before the war to a port which remained under British control and 
not in enemy occupation until August 1, 1948, though the currency was 
declared to be absolute contraband. 

In The Frankisky * a cargo of food on a Greek ship bound for Tel Aviv 
and seized off Gaza was condemned as absolute contraband, in view of the 
undertaking of the Israeli Government to support its whole population 
with food during the hostilities, and the fact that Tel Aviv was a military 
base. The vessel was also condemned, since the only cargo actually carried 
was contraband, even though the cargo amounted to only one-tenth of the 
tonnage capacity of the ship. Money and securities on board issued by 
Israel were subject to confiscation as part of the wealth of that country, 
but money and checks issued in neutral countries were not to be condemned 
in the absence of proof of enemy ownership. Clothing, bedding, books 
and correspondence of the crew could not be seized, in view of Article 29 
of the Declaration of London, regarded as still applicable. 


15 April 28, 1949. Ibid., p. 152. 
16 July 21 and Oct. 22, 1949. Summaries made available by Mr. Vallance. 
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Trial of the Major War Criminals before the International Military Tri- 
bunal, Nuremberg, 14 November 1945-1 October 1946 (Official English 
Text). Compiled by the Secretariat of the Tribunal under the authority 
of the Allied Control Authority for Germany. Nuremberg: Interna- 
tional Military Tribunal, 1947-1949. 42 vols. (Distributed in the 
United States by the Department of State.) 


‘‘This inquest represents the practical effort of four of the most mighty 
of nations, with the support of 17 more, to utilize international law to 
meet the greatest menace of our times—aggressive war.’’? ‘‘Never before 
in legal history has an effort been made to bring within the scope of a 
single litigation the developments of a decade, covering a whole continent, 
and involving a score of nations, countless individuals, and innumerable 
events.’’? These words, used by Mr. Justice Robert H. Jackson, Chief of 
Counsel for the United States, in opening the case for the prosecution, 
probably constitute as clear a picture of the object and scope of the trial 
as any which could be written. No trial in history, with the exception of 
that which led to the Crucifixion, has been the subject of such world-wide 
interest and controversy and the basis of such voluminous written comment 
as has this one. Henceforth it will oceupy the primary position in legal 
and romantic history formerly jointly shared by the trials of Joan of Are 
and Mary Queen of the Scots. Not only does the record present a complete 
and detailed history of Germany and its foreign relations for the past 
twenty years, but it delves into the innermost study of its polities, its gov- 
ernment, its basic culture and its law. Not only is it a profound study of 
international law, but it exposes all the greed, the cruelty, and the emotions 
of a group of ambitious men under the leadership of a fanatic. It is a 
recital of history as it was being made that has never before been achieved. 

From the point of view of the sheer mechanics of its production, the 
record must have presented a tremendous undertaking. Forty-two vol- 
umes varying from 365 pages to approximately 800 pages per volume offer 
a task in editing that no single author or combination of authors would 
attempt without misgiving. When it is considered that the compilation 
resulted from the translation of four widely differing languages, obtained 
under the most unfavorable conditions, the remarkable freedom from 
errors, grammatical, typographical, and translational, is in itself a remark- 


1 Vol. I, p. 99. Unless otherwise noted, all references are to volume and page number 
in the record of trial. 
2 Ibid, p. 100. 
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able feat. The proceedings were recorded in full by stenographic notes, 
and electric sound recordings of all oral proceedings were obtained. The 
finished work necessitated verification, in the four languages, of all cita- 
tions, statistics, and similar data. As a result of the painstaking prepara- 
tion, the work is as near an accurate record of the trial as can be obtained. 

In reality, the forty-two volumes contain two separate yet related sets 
of books. The first series, Volumes II to XXII, deals solely with the pro- 
ceedings of the trial. Volumes XXV to XLII, which constitute the second 
series, are devoted exclusively to the documentary evidence employed. It 
must be noted that the documents contained in these volumes do not neces- 
sarily represent all the documents used to prepare the prosecution’s case. 
Due to the ruling of the Tribunal that it would treat no written matter 
as in evidence unless it was read in full, word by word, in the Court, in 
some cases only the most vital parts of the basic document are contained 
in the record.? Of the remaining volumes the first one is devoted to the 
official documents of the trial, while Volumes XXIII and XXIV constitute 
index volumes, Volume XXIII being a chronological and subject index, 
while Volume XXIV is devoted to an index of names and documents. An 
errata sheet is also to be found in this index. 

It is almost impossible to comment on Volumes II to XXII without com- 
menting on the trial itself. So much has been written, pro and con, on the 
subject of the Nuremberg Trial that the reviewer is reluctant to add more 
to the ever-increasing number of papers and books. However, we cannot 
read at length in the proceedings without becoming aware of certain glar- 
ing points upon which some comment should be made. The trial, like all 
trials, presents certain highs and lows which alternately stimulate the 
reader to continue with interest or to read on with dogged determination 
to finish a monotonous task. One cannot and should not expect a record 
of trial to read like the result of scientific research, a textbook or a novel. 
It must be approached with full understanding that it is the written record 
of the spoken word and not a carefully polished, coherent and logical 
analysis. The reader will find certain sections to be of intense interest, 
while, to the non-legal trained mind, others will be simply a dreary recital 
of seemingly. unimportant facts. 

In general, the proceedings leave one with the impression of having 
witnessed a carefully staged performance in which the participants are 
acting parts, solely for the benefit of posterity. In spite of protestations 
to the contrary, the proceedings give the impression of a trial in which the 
verdict has been found prior to the contest, thus reducing the actual pro- 
ceedings to an effort to justify the verdict. One sees clearly, from the 
outset, that the record will be unimpeachable, that the evidence will be 


$A more complete record of documents employed appears in English in Nazi Con- 
spiracy and Aggression (U. S. Government Printing Office, 1946). 
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exact and unassailable. It is this, perhaps, more than anything else, that 
magnifies the petty quality of numerous incidents which serve to detract 
from the dignity of the record or to make one wonder if the Nuremberg 
Trial, as a demonstration of the justice of democracy, had the profound 
impression on the German people for which we hoped. 

As is to be expected, most of the incidents which fall in this class oe- 
eurred on the side of the prosecution. The early proceedings spend 
much time dealing with the failure of the prosecution to furnish the essen- 
tial documents to the defense. Numerous discussions took place between 
the Court, the prosecution and the defense.* The defense constantly 
appealed to the Court on the grounds that the documents had not been 
delivered or had been delivered in insufficient numbers. At one point the 
Court requested the prosecution to allow the defense to have at least one 
copy between each two counsels.® In each case the excuse was the same— 
the documents had been sent to the Defendants’ Document Room by the 
prosecution. From this point on, they knew nothing. The difficulties in 
making additional translations, etc., was a standard excuse until it was 
discovered that 250 copies of documents were furnished to the press while 
only five were furnished to the defense. The press received the documents 
before the defense. Evidence discloses that in many cases the defense had 
access to documents only 24 hours in advance of their introduction. Such 
incidents as these serve to detract from the dignity of the trial and defi- 
nitely appear unfavorable to the prosecution in the record. 

Certain other incidents of this type merit mention. Relative to the 
introduction of evidence, allegedly a document purporting to be a memo- 
randum prepared by Rosenberg or one of his staff, the prosecution was 
asked if the document was signed by Rosenberg or in his handwriting. 
The prosecution admitted that neither was true, but ‘‘It was in the Rosen- 
berg File.’’ When asked if there was anything to indicate the defendant’s 
authorship, it was admitted that there was not.? On the basis of the 
prosecution’s assumption of authorship, it was admitted. A record of 
such importance is not enhanced by these tactics. At the beginning of 
the presentation of the case for the defense, an argument occurs as to the 
requirement of the Tribunal that the prosecution pass on the relevancy 
of documentary evidence, the calling of defense witnesses, ete. Such a 
ruling and such an argument do not appear to be compatible with the 
American idea of justice. Normally, under our system, it is presumed 
that the defendant shall be allowed to call such witnesses as he desires and 
to present his case without being forced to submit it to the consideration 
of the prosecution before presenting it to the court. A further criticism 


4 Vol. II discloses an almost daily discussion on this subject. 

5 Vol. II, p. 190. 6 Ibid., pp. 291-293. 
7 Vol. III, pp. 350-353; see also p. 155 for a similar incident. 
8 Vol. VIII, pp. 161-164. 
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which may be made is the insertion of the gratuitous editorial comments 
of the American prosecutors on several occasions. For example, in com- 
menting on a note allegedly enchanged between Admiral Horthy and 
Hitler, counsel remarked: ‘‘I suppose he needed some headwaters for the 
non-existent Navy of which he was Admiral’’; and a little further on: 
‘*He doesn’t like to use big words, ‘big blow’ is sufficient.’’® While these 
things are, perhaps, of minor significance, they serve to detract from the 
dignity of the record and are not in keeping with the solemnity of the 
task entrusted. 

Some criticism must be made of the presentation of the prosecution’s 
ease from the point of view of technique. While it is recognized that the 
trial was of the greatest importance, many of the speeches accompanying 
the presentation of documentary evidence were lengthy to the point of 
monotony. This is particularly true in the case of the evidence relative 
to the charge relating to aggressive warfare. The evidence concerning 
Austria occupies 182 pages for the introduction of documentary evidence 
alone.’° One receives the impression, due to the extreme difficulty in fol- 
lowing the reasons for the introduction of seemingly petty, irrelevant 
facts, that the prosecutors made the most of their chances to write history. 

Praise should be given to Lord Justice Lawrence for his excellent 
service as the President of the Tribunal. Without doubt, his work will 
come to be considered as outstanding in all legal history. Of special 
interest, also, is the opening address of Mr. Justice Jackson.t His pre- 
sentation, reasoning, and the general quality of his address could well 
serve as a model for all trial lawyers. His comments on the law of the 
case, the international law and the responsibility of the Tribunal deserve 
to be reproduced in their entirety.’” 

One of the finest pieces of historical summary is to be found in the ses- 
sions of the first day in the reading of the indictment.1* This summary 
of the crimes of the accused and their state are as clear and concise a 
presentation as will be found anywhere in the record. Of special historical 
significance is the presentation of the description of the organization of the 
NSDAP by Robert G. Albrecht, and the discussion of the rise to power 
of the NSDAP by Major Frank Wallis.‘ Both of these presentations 
together constitute a valuable and precise study on the Nazi organization 
which will be a source of much gratification to the serious student. 

Of particular interest to the specialist in international law is the section 
dealing with the specific violations of the Hague Conventions contained in 
the indictment, and in the listings of the treaties violated by Germany.® 
Appendix C on page 87, Volume II, is a particularly valuable summary 


®Vol. III, p. 155. 10 Vol. II, pp. 248-393, 394-431. 
11 Ibid., pp. 98-155. 12 Ibid., pp. 142, 147, 152. 

18 Vol. II, pp. 30-94. 14 Ibid., pp. 162-202. 

15 Vol, III, pp. 94-115. 
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of the former. The explanation of Sir Hartley Shaweross concerning the 
legality of the trial should be read before reading the proceedings, inelud- 
ing, as it does, the treaty violations referred to above.’® In the presenta- 
tion of the case for Czechoslovakia the reader will find an excellent account 
of the organization established by Hitler to anticipate and deal with the 
violations of international law.'’ This amazing revelation of planning 
makes one realize for the first time the completeness of the Nazi program 
to dominate the world. 

The prosecution’s case fills the first eight volumes, while that of the 
defense occupies the remainder of the twenty-one devoted exclusively to 
the proceedings. In connection with the defense one of the most brilliant 
addresses of the trial was made by Dr. Otto Stahmer, counsel for Goering, 
in his presentation of a motion adopted by all defense counsels.’8 This 
address states the case for all those who opposed the Nuremberg Trial and 
may well serve as the basis on which posterity may criticize and condemn 
us for the action. Neither the address nor its reasoning can be overlooked. 

The defense must be divided into two parts: the action and testimony 
of those who realized the magnitude of their crimes and, without defending 
themselves against the charges, manfully contributed their knowledge and 
explanations to serve the interests of history. In this group we may place 
Goering, Von Ribbentrop and Von Papen.'® Goering, in particular, de- 
serves comment. There is no impression here of a man fighting for his life 
or attempting to justify his actions. One feels that he is merely explaining 
the why and how of his actions and those of his country with no hope of 
defending himself. His conduct as a witness tends to excite a slight feeling 
of admiration in spite of his obvious misdeeds. Much of this may be trans- 
lated to the other two mentioned. In these cases there is also present an 
air of cunning and an underlying sense of a tongue-in-cheek attitude which 
serves to detract from their efforts. The testimony of some of the purely 
military leaders is also open to admiration in their attempts to justify the 
military aspects of Germany’s bid for power. 

For the remainder of the defendants, one can feel only contempt. The 
reviewer is reminded of an old cartoon depicting the Tweed Ring of New 
York as a group of unsavory individuals standing in a circle, each pointing 
his finger at the other, saying, ‘‘It was him.”’ The efforts of the purely 
Nazi leaders to shift the blame and to plead innocence and lack of knowl- 
edge is a sorry exhibition at the best. One may be thankful they have 
departed. Their obvious effort to wheedle, to plead, to deny, and to crawl 
is sickening. 

As a series of reference books on Germany between the years 1920 and 
1945, these volumes will remain without an equal. They will be of value 


16 Ibid., pp. 92-145. 17 Ibid., pp. 58-90. 
18 Vol. I, pp. 168-170. 19 Vols. VIII, IX, X, XVI. 
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to lawyers, political scientists, historians, economists and psychologists. A 
set should be in every college library, and available to all those who seek 
a greater knowledge on the causes of the world’s problems. 

JOHN E. KIEFFER 


Trial of Nikolaus von Falkenhorst. (War Crimes Trial Series, Vol. VI.) 
Edited by E. H. Stevens. London: William Hodge & Co., 1949. pp. 
xhii, 278. Appendices. Maps. Index. 18s. 


This is the latest to appear in a long series, Notable British Trials, re- 
porting such famous eases as those of Mary Queen of Scots and Captain 
Kidd, Osear Wilde, the ‘‘Bounty’’ Mutineers and ‘‘Lord Haw-Haw.’’ 
As Volume Six of the British War Crimes Trials of ‘‘minor’’ Nazi offend- 
ers, this book contains the transcript of the trial of Nikolaus von Falken- 
horst, one-time Commander-in-Chief of the German Armed Forces in 
Norway, the sentence of the Court Martial, and, as appendices, a number 
of relevant documents. There is also a foreword by Sir Norman Birkett 
and a long introduction by the editor, the late E. H. Stevens, presenting 
an excellent review of the entire case. 

The charges against the defendant were in substance as follows: (1) 
a general allegation that he had ordered the forces under his command to 
give no quarter to Allied Commandos, and promptly to put to death any 
that were captured; (2) certain specific allegations concerning individual 
Allied troops or units claimed to have been unlawfully executed, without 
trial, although prisoners of war. These charges involved a fair cross- 
section of the varied types of Commando operations, embracing exploits 
by submarines and midget submarines, motor torpedo boats, and glider- 
borne troops. The defendant pleaded not guilty to all nine counts, was 
found guilty on seven, and was sentenced to death by the Court. This 
sentence, however, was later commuted to twenty years’ imprisonment. 

The case turned mainly on the interpretation of the Fiihrerbefehl issued 
by Hitler under date of October 18, 1942, ordering the killing of Com- 
mandos sent to Norway by air or sea to effect various missions of destruc- 
tion or espionage. As this order had wide repercussions in all theaters of 
war, the present trial is of great importance as a precedent, since the 
responsibility of a very senior officer for executing it is examined in great 
detail. 

In his able defense, the defendant maintained stoutly that he was merely 
passing on an order from Hitler which he was bound to obey or suffer 
severe penalties. This familiar defense of Nazi war criminals was re- 
butted by equally familiar evidence that according to British, American, 
and even German war manuals, the rule of respondeat superior was no 
defense (although relevant to justify mitigation of punishment) if the 
inferior transmitted orders he knew to be manifestly unlawful. It was 
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also shown that von Falkenhorst had not merely handed on the order from 
Hitler, but had unnecessarily amended this order in a way to make it even 
more sweeping than it had been originally. It was likewise suggested that 
even under Hitler no officer was actually obliged to carry out an order 
considered inhuman; he always had the alternative of resigning his com- 
mand. 

The other main defense upon which the defendant relied was the claim 
that the Commandos were not legitimate soldiers, but mere saboteurs and 
thus not entitled to treatment as prisoners of war. This defense was met 
by a showing that there was no evidence in the Hague Rules, the Geneva 
Rules, or elsewhere that a saboteur could properly be treated as a war 
criminal; also, that even if this Nazi claim could be substantiated, the 
defendant was nevertheless guilty, because the so-called saboteurs were 
shot without the semblance of a trial, to which even a spy is entitled under 
international law. 

It appeared that von Falkenhorst had made some efforts, albeit rather 
vague, to attenuate the rigor of the Fiihrerbefehl, an order of which he was 
clearly ashamed, and it was probably this evidence, plus the weight of the 
respondeat superior rule, that was instrumental in obtaining the commu- 
tation of his death sentence. 

Unfortunately, the value to international lawyers of this important and 
interesting trial is somewhat weakened by the fact that neither the finding 
nor the sentence is accompanied by reasons. Thus the court’s exact ruling 
as to the defenses set up by the defendant, which is the vital matter here, 
must be deduced from the other trial proceedings, especially the closing 
speeches for the defense and prosecution, plus the summing up by the 
Judge Advocate. 

JoHN B. WHITTON 


International Law. By L. Oppenheim. 7th ed. by H. Lauterpacht. Vol. 
I: Peace. New York and London: Longmans, Green & Co., 1948. pp. 
liv, 940. Appendices. Index. 70s. 


Oppenheim published his original work in 1905-1906, the two volumes 
appearing a year apart. A second edition was published by the distin- 
guished author in 1912-1913. He died on October 7, 1919. The third 
edition was published in 1920-1921 under the editorship of Roxburgh. 
MeNair, the editor of the fourth edition, which was published in 1926- 
1929, warned the reader that ‘‘if on any point he wants the author’s 
ipsissima verba he must refer to the second edition, and then examine the 
third edition in the light of Roxburgh’s prefaces.’’ A considerable amount 
of the text of the third edition was put either into footnotes or smaller 
type. George Grafton Wilson, who reviewed the fourth edition, observed 
that ‘‘sometimes parts of the text itself have been changed or omitted 
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altogether.’’ He added that if this method is to be continued by future 
editors, ‘‘the original point of view of Oppenheim, which a reader might 
wish to know, would require considerable research to discover’’ (this 
JOURNAL, Vol. 21 (1927), p. 398). Francis Deék, who reviewed the fifth 
edition, published in 1936-1937, the first revision by Lauterpacht, felt that 
Professor Wilson’s fear had turned out to be not unwarranted (this 
JOURNAL, Vol. 30 (1936), p. 561). The present reviewer thinks the same 
criticism applies to the seventh edition by Lauterpacht.! 

Deak raised the question whether the fifth edition ‘‘can still justifiably 
bear the name of Oppenheim.”’ In view of the lapse of over thirty years 
since Oppenheim’s death, years filled with dynamic transformations in 
international relations which no one could have envisaged during Oppen- 
heim’s lifetime, the present reviewer believes that his great contribution 
to the science of international law should be allowed to rest in peace with 
him, and that future revisionists should be content to stand upon their 
own laurels. Besides the increasing confusion in distinguishing between 
Oppenheim’s own work and that of his revisors, a few obvious observa- 
tions will lend support to this suggestion. 

In quantity of words the first volume of the seventh edition is forty per 
cent larger than the first volume of Oppenheim’s second edition. The 
bibliographies in the revised editions are several times greater in length 
than those of Oppenheim. This is accounted for in part by the larger num- 
ber of works of international law now available, but is due also in part to 
the expanded use of periodical literature in the recent bibliographies. In 
the preface to his original edition Oppenheim stated: ‘‘As a rule I have 
avoided giving reference to articles contained in periodicals’’ (p. vili). 

It is apparent to every reader that when Dr. Lauterpacht discusses the 
League of Nations, the Pact of Paris for the Renunciation of War, the 
United Nations, and the Nuremberg Trial, he is not suggesting that there 
is any connection between these developments after Dr. Oppenheim’s 
death and the views he expressed in his original treatise. However, Oppen- 
heim’s professed method does not appear to have been followed in treating 
of the effect of these experiments upon international law. He explained 
his method as follows: ‘‘I have been careful to avoid pronouncing rules 
as established which are not yet settled. My book is intended to present 
international law as it is, not as it ought to be’’ (p. iv). What influence, 
if any, the League of Nations has had upon international law is certainly 
not affirmatively established; the legal effect of the Pact of Paris claimed 
for it by Dr. Lauterpacht is not in consonance with the practical construc- 
tion of the parties to it and has not received general acceptance; the place 
to be occupied in the international law of the future by the rules applied 


1The sixth edition, also by Lauterpacht, was published in 1947. It was not reviewed 
in the JoURNAL, apparently because a review copy was not received. 
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in the trial and conviction of the Nazi leaders at Nuremberg for the 
politically conceived ex post facto ‘‘crimes against peace’’ remains to be 
developed; and the viability of the collective security principles of the 
Charter of the United Nations is now receiving its first test upon the 
battlefield in Korea, after five years of flagrant mockery by one of the 
five great Powers placed above the law by the very terms of the Charter 


itself. 
GreorcE A. FIncH 


Editor-in-Chief 


Le Développement et la Codification du Droit International. By Yuen-li 
Liang. Paris: Recueil Sirey, 1949. pp. 126. 


The publication on behalf of the Academy of International Law at The 
Hague of this extract from the series of lectures by the Director of the 
Division for the Development and Codification of International Law of 
the Secretariat of the United Nations should be warmly welcomed by all 
students of the subject. Not only is the study up to the high standard 
to be expected from so competent a scholar, but it gives evidence that the 
Hague Academy may become once more, as in the period between the two 
World Wars, an annual meeting-ground for the leading jurists of the 
world and may inspire the coming generation of students as it inspired 
an earlier generation in past years. 

Dr. Yuen-li Liang has written so extensively upon legal questions arising 
in connection with the activities of the United Nations that he needs no 
introduction to students of international law. What he has done here is 
te give us the historical background of the development of international 
law by confevences, a survey of the methods suitable to the development 
of international law and its codification, and a detailed analysis both of the 
ereation and organization of the International Law Commission of the 
United Nations and of the problems which it has undertaken to study. 
Perhaps the most useful chapter is that in which he describes the methods 
which are a}propriate to encourage the progressive development of inter- 
national law and its codification. A distinction is made between the 
progressive development of international legislation, the development of 
international customary law, and the development of jurisprudence. Then 
follows an examination of the methods suitable to the codification of inter- 
national law as distinct from the development of the law, in particular 
the use of the convention as a method of codification and the scientific 
‘*‘restatements’’ of international law. 

The International Law Commission of the United Nations has a chal- 
lenging task before it. Will it content itself with seeking to clarify 
branches of the law of minor importance, hoping that progress in those 
fields may encourage the General Assembly in seeking the solution of more 
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important problems? Or will it boldly proclaim the deficiencies of the 
present system of collective security and take the lead in showing what 
principles of law must be accepted if collective security is to be made a 
pvesent reality ? It is to be hoped that the Commission will not hesitate 
in making the latter choice; for, once more, as in the days following World 
War I, the foundations of the system must be solidly constructed if the 
superstructure is to be more than a decorative facade. The world has be- 
come aware of the inadequacy of the foundations laid at San Francisco 
in 1945. The International Law Commission must now accept the re- 
sponsibility put upon it and tell the international community what prin- 
ciples of law must be adopted to meet the situation. 

Dr. Liang shows that he is aware of the field of activity that lies before 
the International Law Commission if it chooses to exercise the initiative 
assigned to it by Article 18 of its Statute. To say that the question of 
collective security is a ‘‘political’’ one does not make it any the less im- 
perative for the Commission to formulate the principles upon which the 
political problem may be reduced to a legal one. 

C. G. FENwIckK 


Legal Effects of War. (8rded.) By Sir Arnold Dunean MeNair. Cam- 
bridge: Cambridge University Press; New York: Maemillan Co., 1948. 
pp. xxiv, 458. Appendices. Index. $6.00. 


This new edition of Judge MeNair’s work is practically identical with 
the second edition, published in 1944, which Edgar Turlington reviewed in 
detail in this JourRNAL, Vol. 39 (1945), pp. 184-135. The additional 42 
pages belong to the Appendix and contain the full text of the Frustrated 
Contracts Act of 1943 and of the Limitations Act of 1945. Foreign lawyers 
will also welcome the reprinting in the Appendix of two articles by the 
author, the one commenting on the Frustrated Contracts Act, the other 
dealing with problems concerning the requisitioning and the situs of 
merchant ships. 

Legislative changes of importance made in England after 1944, such as 
the Marriage Act of 1947, are in some instances referred to in the text, 
but more often in footnotes. The chapter dealing with the effect of peace 
treaties on private rights remains as written in 1941, but reference is made 
in a few notes to the 1947 Treaties. Yet important new problems are not 
ignored. Thus, a note on page 402 mentions the Washington Agreement 
of 1946 concerning German assets in Switzerland and the controversy be- 
tween the Allied Powers and Switzerland, while another (page 354) deals 
with the rather unique status of Germany following its surrender. How- 
ever, the author refrains from ‘‘taking sides’’ and, as to the German 
problem, foresees that ‘‘the English courts may some day have to consider 
the legal basis of laws made by the Allied Control Commission regulating 
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matters outside the normal sphere of the activities of an occupant.’’ It is 
hard to say whether such reserve indicates the author’s doubts with respect 
to the legality and validity of the Control Commission’s enactments or is 
due to the understandable hesitation of a member of the International 
Court of Justice to pass on a delicate question which might grow into a 
‘fease.’’ We are looking forward to the answer in the next edition of this 
excellent work, which continues to be the leading authority on the effects 
of war under the law of England. 
Davip AVRAM 


A Treatise on the Law of Prize. (8rd ed.) By C. John Colombos. Lon- 
don: Longmans, Green & Co., 1949. pp. xiv, 422. Table of Cases. 
Index. 30s. 


This well-known Treatise on the Law of Prize, covering the whole law of 
prize in Great Britain and most other nations, has now been published in 
a third edition. As the second edition appeared in 1940, the new edition 
differs primarily by working in the law of prize of World War II. Al- 
though the relevant prize decisions have by no means yet been published 
completely, and the subject awaits, therefore, a definitive study, the author 
has been able to make use of 150 different prize decisions rendered in the 
last war. 

Some novel cases appeared, but in general the prize law of World War 
II offered hardly any striking innovations, but tended rather toward the 
clarification and expansion of the principles laid down during World 
War I. 

Not all the author’s statements can be accepted. The lawlessness of 
World War II was much greater than would appear from this book. The 
work has, of course, a strong British flavor. The author is impressed with 
the ‘‘admirable impartiality and sense of justice which has, at all times, 
inspired the judgments of the British Prize Courts’’ (p. 354). While 
this is, generally speaking, true, yet Professor Verzijl had gained a dif- 
ferent impression. The author knows only German violations and upholds 
Great Britain’s undoubted right to retaliation. British violations are 
ealled ‘‘departures from generally recognized principles.’’ The latter 
are justified by ‘‘changed, modern conditions,’’ such as ‘‘black-lists,’’ 
deviation of vessels for visit and search, and so on. Although the author 
recognizes that the British ‘‘blockade’’ was no blockade in the sense of 
international law and also cannot be justified by the law of contraband, 
as this does not extend to exports of the enemy, he holds that blockades 
are ‘‘now impracticable’’ and that ‘‘long-range blockades must be accepted 
under modern conditions.’’ On the other hand, unrestricted submarine 
warfare is illegal, and if under modern conditions the right of capture 
cannot be exercised in accordance with international law, the submarine 
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should allow a merchant vessel to pass harmless before its periscope. It 
is rather amazing that the author, who mentions the Nuremberg Judgment, 
seems not to know that this Judgment refused to hold Admiral Dénitz 
guilty on this ground, ‘‘in view of all the facts proved and in particular of 
an order of the British Admiralty announced on 8 May 1940, according to 
which all vessels should be sunk at sight in the Skagerrak, and the answers 
to interrogatories by Admiral Nimitz stating that unrestricted submarine 
warfare was carried on in the Pacific Ocean by the United States from the 
first day that Nation entered the war.’’ 

But the author regrets the discontinuation of the VIth Hague Conven- 
tion (days of grace), deplores the narrow construction given to the words 
‘fat sea’’ as to vessels met at sea in ignorance of hostilities and as to postal 
correspondence. He recognizes that ‘‘the great danger of retaliation is 
that, as at present exercised, it rests more on political than legal considera- 
tions’’ (p. 283). 

He strongly urges the revision of the laws of maritime warfare; hints, 
like A. H. Smith, at the possible distinction between small and ‘‘major’’ 
wars; insists, in the light of experience, on clear and precise formulation ; 
and holds that, particularly, the whole law of contraband and the whole 
subject of reprisals need complete revision. In his discussion of an Inter- 
national Prize Court he urges, now that the London Declaration of 1909 
has been abandoned, that the United Nations, under Article 13(1) (a) of 
the Charter, unify the rules of the law of nations. It is hardly necessary 
to recall that under the prevailing climate of voluntary blindness and the 
policy of the ostrich, so fashionable since 1920, absolutely nothing is likely 
to be done on these lines. 


Prises Maritimes. Jurisprudence Francaise de la Guerre 1939-1945. 
France, Ministére de la Marine. Tome I: 1940-1946. Paris: A. Pedone, 
1947. pp. xxiv, 518. Index. 


This is the first volume of French prize cases decided in the war of 
1939-1945. It is a careful edition, starting with the text of the corres- 
ponding municipal laws and giving about 70 decisions of the Conseil des 
Prises and 7 Décrets en Conseil d’Etat. Many indices and an excellent 
analytical table enhance its value. 

It is not possible, within the framework of a book review, to present or 
discuss the many problems involved. In general it may be said that this 
volume will again show, when a definite study of the prize law of World 
War II is written, corresponding to Verzijl’s monumental work on the 
prize law of World War I, that prize law is still an important part of inter- 
national law. While English and German methods of conducting mari- 
time war have certainly reduced the volume of cases coming before prize 
courts, the problems and the law have remained largely the same. World 
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War II seems not to have brought about many very ‘‘novel cases’’ or new 
developments of prize law, but rather have led to elaborations of prin- 
ciples and decisions laid down in World War I. 

The French prize decisions of this war are, of course, influenced by the 
fate of France. The majority of merchandise or vessels seized were seized 
in 1939 and 1940, before the fall of France. Only about 13 prize decisions 
were delivered during this time. During the years of occupation about 
26 decisions were rendered and they make a very different impression. 
The prize court was no longer sitting in Paris, but at Royat. In many 
cases the merchandise seized in 1939 had been released by the Ministry 
of the Navy and the prize decisions consist merely in the words: ‘‘ Non-lieu 
a slatuer.’’ During this period many eases were brought for indemnity 
fox prolonged detention and quite a few were granted. 

With June 11, 1945, begins a new era of prize decisions in liberated 
Fy,nce, with the prize court sitting again in Paris. Special problems arise. 
Highly interesting are the cases (pp. 348, 363, 367, 370), concerning 
merchandise shipped to Swiss firms, which involve the range and interpre- 
tation of the Franco-Swiss Treaty of April 25, 1940, by which Switzerland 
tried to secure the imported goods necessary for the life of the country. 
The cases, involving the seizure in 1943 of Italian ships abandoned by 
their crews in Tunisian ports, bring up the validity of the Franco-Italian 
Armistice of June 24, 1940, ‘‘never recognized by the Free French Forces 
and the National Committee’’; this armistice, it is argued, had become 
void on April 12, 1943, when the Italian Government, acting together with 
the German Government, had occupied the so-called Free Zone of France 
and the whole of Tunisia, in violation of fundamental dispositions of this 
Armistice; with that, it is held, the armistice came to an end, and a state 
of war existed at the time of seizure between France and Italy. 

On the other hand the capture of an Italian vessel, on October 31, 1944, 
while transporting Italian civilians from Tripolitania to Sicily, was an- 
nulled for the reason that the Armistice between the United Nations and 
Italy of September 3, 1943, contained no reservation of the right of prize 
during the armistice, and, therefore, under general international law, the 
right of prize can no longer be exercised after maritime hostilities have 
come to an end. 


Joser L. Kunz 


Retaliation in International Law. By Evelyn Speyer Colbert. New York: 
King’s Crown Press, 1948. pp. x, 228. Index. $3.00. 


This is a welcome monograph on a subject of considerable current in- 
terest. The author traces the history of reprisals from private retaliation 
as practiced from the 13th century to the consolidation of the modern state 
in the 18th. It was the purpose of private retaliation to enforce, on be- 
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half of an individual, judicial remedies to which he appeared to be en- 
titled but which were denied to him in some foreign jurisdiction. The pro- 
cedure was regulated accordingly, either by local law or by treaty, and it 
was at all times carried out or, at least, licensed and supervised by the 
Sovereign. On the other hand public reprisals, which became customary 
during the 18th century, represent a continuous and progressive legal 
deterioration of the original institution. There is, eventually, no proof 
of the actual damage required, nor, as a rule, the previous exhaustion of 
local remedies. The principle of proportionality is widely ignored and the 
procedure deprived of all such standards and regulations as used to con- 
trol it during the preceding centuries. While private reprisals aimed 
only at recovery for, and to the extent of, the damage done, the purpose 
of public reprisals is punishment. In fact, peacetime and, especially, war- 
time public reprisals are ‘‘regulated neither by the law of peace, nor by the 
law of war.’’ The author calls for appropriate regulations rather than 
for the abolishment of retaliation, considering that it continues to be neces- 
sary as a method of law enforeement—however imperfect—as long as better 
methods are not available. 

This work represents a substantial contribution to the study of an insti- 
tution which, for practical as well as for scientific reasons, deserves more 
attention that it has attracted. The material, gathered from many pri- 
mary sources, should facilitate and induce further research in a field par- 
ticularly fascinating for a strange interrelation between sovereign law- 
lessness and man’s longing for justice. 

Davip AvRAM 


Reports of International Arbitral Awards. Collected by the Registry of 
the International Court of Justice. Lake Success: United Nations, 
1948-1949. Vol. I, pp. 4-614, $6.00; Vol. II, pp. 615-1369, $7.00; Vol. 
III, pp. 1871-2231, $7.00. Indexes. 


The availability of international arbitral awards has always been a 
problem for courts, practitioners, and scholars. Except for the Perma- 
nent Court of International Justice, reliance had to be placed upon in- 
complete unofficial collections or the time-consuming and frequently evasive 
pursuit of the official texts of occasional awards. There being no sys- 
tematic collection of such awards, the Secretariat of the United Nations 
and the Registry of the International Court of Justice planned the present 
series, to be prepared by the Registry with the authorization of the Court. 

Although the foreword states that ‘‘it was decided to limit the collection 
strictly to international decisions, i.e., those rendered between States,’’ 
covering the period since 1918, no decisions of the various Mexican or 
Panamanian or German mixed claims tribunals are reproduced. The reason 
assigned for not including the judgments and advisory opinions of the 
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Permanent Court of International Justice, valid because of the extensive 
documentation of that Court, is curiously attributed to the fact that they 
appear in Hudson’s World Court Reports. Awards of ‘‘the Permanent 
Court of Arbitration’’ since 1918 are included, even though they appeared 
in Seott’s The Hague Court Reports. 

All in all, fifty-nine awards are reprinted in English or in French in the 
three volumes, commencing with the Portuguese Religious Properties Case 
of 1920 and econeluding with the Trail Smelter Arbitration of 1941. One 
finds here the French Claims Against Peru (1920), the Norwegian Ship- 
owners’ Claims (1922), the Ottoman Public Debt Case (1925), the 
Landreau (1922) and Chevreau (1931) Claims, the British Claims in the 
Spanish Zone of Moroeeco (1925), the Finnish Ships Claim (1934), and 
others too numerous to detail. The convenience and value of having these 
texts readily available are immeasurable. 

The editing of the awards unfortunately leaves much to be desired. Ref- 
erences as to each case are to a bibliography in Volume III. Consulta- 
tion of the bibliography often fails, however, to indicate the source of the 
text selected for reproduction in these volumes. One can only hope that, 
among sometimes half a dozen citations to the ‘‘text of the award,’’ the 
official text of the international tribunal was selected for reprinting. As 
far as the reviewer can determine the texts are reliably reproduced. 

The utility of the volumes is increased by various devices such as a 
table of cases, a list of arbitrators, an alphabetical list of agents, counsel, 
and experts, a list of treaties cited, a list of authors quoted, bibliographies 
of collections, digests and other works on international arbitration, and 
special bibliographical references on the individual cases reprinted, and 
by a comprehensive index which occupies 166 pages of the third volume. 

The utility of this collection far outweighs its editorial deficiencies and 
no serious laborer in the vineyard can afford to be without it. It is 
fervently to be hoped that the current series, covering the years 1918 to 
1941, will be followed by other series covering the periods prior to 1918 
and subsequent to 1941. 

HERBERT W. Briacs 


The Law of the United Nations: A Critical Analysis of its Fundamental 
Problems. By Hans Kelsen. London: London Institute of World 
Affairs, 1950. pp. xviii, 904. Appendices. Index. £5 5s. 


During the past five years Professor Kelsen has contributed to widely 
scattered journals a long series of profound and provocative studies of 
various aspects of the law of the United Nations. The publication of the 
present comprehensive treatise is, therefore, a notable and long awaited 


event. 
Despite the exhaustiveness of his treatment, the author has set for him- 


BOOK REVIEWS AND NOTES 793 


self a restricted purpose: to furnish a critical analysis of the legal nature, 
organization and functions of the United Nations, based upon a strictly 
juristic approach. This does not, of course, imply any underestimation on 
the author’s part of the importance of the political aims or activities of the 
United Nations, but results from his rigorous differentiation, fundamental 
to his general theory of law, between political ends, which can be set only 
by the lawmaker, and problems of legal technique, which are the proper 
province of the jurist. Political issues cannot, as the author points out, 
be altogether eliminated, but in ‘‘a merely juristic inquiry the political 
ends of the law-maker, in so far as they are ascertainable in an objective 
way, are taken for granted, and hence, not subjected to a criticism, except 
to the degree that it may properly be restricted to the law as a means to 
these ends... . It is not superfluous to remind the lawyer that as a 
‘jurist’ he is but a technician whose most important task is to assist the 
law-maker in the adequate formulation of the legal norms’’ (p. xiii). 
Having thus defined his aim, the author marshals all of the resources 
of his unrivaled exegetical skill in subjecting the Charter to as devastat- 
ing a criticism as, probably, any legal document has ever received. No 
obscurity, no inconsistency, and no ambiguity are left unexposed. Some of 
Professor Kelsen’s distinctions may seem over-refined, and to illustrate, in 
the words of one critic, a ‘‘ pessimistic tendency to extract the largest possi- 
ble element of absurdity from an admittedly imperfect document.’’ This 
is notably true of his discussion of Article 2 (7) of the Charter, in which 
he advances, as an admissible interpretation, the view that the obligation 
of Members under Article 2 (4) to refrain from the threat or use of force 
in their ‘‘international relations’’ seems not to apply to a case where the 
dispute arises out of a matter within the domestic jurisdiction of one of 
the parties (pp. 779-780). A like comment might be made concerning his 
argument that a party to a dispute before the International Court of Jus- 
tice, in spite of its declaration accepting as ‘‘compulsory’’ the jurisdiction 
of the Court in ‘‘legal’’ disputes, and in spite of the fact that the dispute 
concerns one of the subjects enumerated in clauses (a) to (d) of Article 
36 (2) of the Statute, may withdraw such dispute from the competence of 
the Court by declaring it to be of a political nature (pp. 481-482). 
Professor Kelsen emphasizes that the view that the verbal expression of 
a legal norm has only one ‘‘true’’ meaning, to be discovered by correct 
interpretation, is ‘‘a fiction, designed to maintain the illusion of legal se- 
eurity.’’ It is, he asserts, frequently impossible to discover an effective 
common intention in the provisions of an instrument which is the product 
of a complex procedure involving many varying and even conflicting wills 
(p. xiv). It is true that legal norms as expressed in words have frequently 
more than one possible meaning. But where several meanings are dis- 
coverable by the process of logical-grammatical interpretation, which is the 
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method employed almost exclusively by the author, is it not permissible 
for the jurist to employ other, and equally ‘‘juristic,’’ methods for the 
purpose of resolving the contradiction to which the first method leads? 
Is it not, as Judge Anzilotti has stated, ‘‘a fundamental rule in the inter- 
pretation of legal texts’’ that ‘‘when there are two interpretations, one of 
them attributing a reasonable meaning to each part of the text and the 
other not fulfilling these conditions, the first must be preferred’’ (Publi- 
cations of the P.C.I.J., Series A/B, No. 41, p. 52)? The intention of the 
framers of the Charter was often unclear and sometimes was purposely 
left so; but where there is doubt as to their meaning it is surely legitimate 
to have recourse to the principle of effectiveness, and to interpret the pro- 
vision at issue by reference to the purpose of the Charter as a whole. 

Professor Kelsen has himself indicated a somewhat broader approach to 
the problem of interpreting an international constitutional instrument in 
his earlier study on ‘‘Legal Technique in International Law: A Textual 
Critique of the League Covenant,’’ Geneva Studies, Vol. X, No. 6, Dee. 
1939, esp. pp. 7-24. The present work, while making use of the travaux 
préparatoires and the practice of the United Nations, does not appear to 
exhaust the possibilities of the historical method and the rule of contem- 
poranea expositio as means for resolving the logical difficulties conjured 
up by application of the grammatical method. 

It may be replied that only authentic interpretation by a qualified 
organ of the United Nations has a binding effect, and that, as the author 
observes, ‘‘any other interpretation of a legal norm is an intellectual activ- 
ity which may have great influence on the law-creating and law-applying 
function, but has no legal importance in itself’’ (p. xv). A critical analy- 
sis, by ‘‘showing the legislator how far his product lags behind the goal 
of any law-making function, 1.e., the unambiguous regulation of inter- 
individual or inter-state relations, may induce him to improve his tech- 
nique’’ (p. xvi). Professor Kelsen has amply demonstrated the technical 
shortcomings of the drafters of the Charter, but he modestly underesti- 
mates the importance and influence of ‘‘the teachings of the most highly 
qualified publicists of the various nations, as subsidiary means for the 
determination of rules of law.’”’ 

The Law of the United Nations is fully documented with reference to 
the Charter and the Statute, their travaux préparatoires, and the discus- 
sions and decisions of the various organs of the United Nations. It is 
understandable that limitations of space should have prevented reference 
to any secondary sources. 

Professor Kelsen has produced a remarkable work of permanent value. 
Future commentaries (and, we hope, future editions of the present vol 
ume) will necessarily take account of the developing practice of the United 
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Nations, but we venture that this will remain the definitive treatise upon 
the legal meaning of the Charter. 
LAWRENCE PREUSS 


The North Atlantic Treaty, the Brussels Treaty and the Charter of the 
United Nations. By Sir W. Eric Beckett. London: Stevens & Sons, 
Ltd., 1950. pp. vili, 76. Appendices, Index. 10s. 6 d. 


The Legal Adviser to the British Foreign Office has published herewith 
the substance of an address delivered before the International Law <As- 
sociation on May 11, 1949. Some passages have been added to the original 
address in the light of later Parliamentary debates on the North Atlantic 
Treaty in Great Britain and before the Senate of the United States. 

The author undertakes to consider only the legal aspects of the Treaty, 
although he well recognizes the important controversial political issues in- 
volved. In doing this he has been able within brief compass to throw 
much light upon the relationship of the North Atlantic Treaty to the 
provisions of the Charter of the United Nations with reference to the terms 
’ and ‘‘individual or collective self- 
defense’’ as found in the Charter. The author does not regard the Treaty 
as a ‘‘regional arrangement’’ under Chapter VIII of the Charter, although 
it may contain provisions suitable as a basis for regional arrangements. 
The Senate Foreign Relations Committee also refused to characterize it 
as exclusively regional but as primarily a ‘‘ 
ment.’’ 


‘‘preventive and enforcement action’ 


collective defense arrange- 


Sir Eric recognizes the real danger to be that, in case of conflict likely 
to endanger the peace and security of the world, the five permanent mem- 
bers of the Security Council may not concur in any decision, thus leaving 
the Council powerless to discharge its primary responsibility. It is in this 
period before the Council has acted that collective defense measures may 
be taken without any prior authority from the Council (p. 15). This 
situation was envisaged quite early by France and Great Britain with 
respect to possible aggression by Germany, and this resulted in the Treaty 
of Dunkirk of March 4, 1947, which assumes to provide for collective action 
under Article 51 of the Charter. Such treaties, says the author, ‘‘may 
be said to mark a transitional stage between two periods, between the 
midsummer night’s dream of San Francisco on the one hand and the calm, 
clear acceptance of realities of the present day’’ (p. 18). It does not 
require much of the reader’s imagination to apply some of the author’s 
discussion to the impasse in the Security Council with reference to Korea. 

The appendices of this useful and timely essay contain texts taken from 
the Charter, the texts of the Treaty of Dunkirk, the Inter-American Treaty 
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of Reciprocal Assistance, the Brussels Treaty, the North Atlantic Treaty, 


and the Anglo-Soviet Alliance of 1942. ape 
ArtTuurR K. KuHN 


A Decade of American Foreign Policy. Basic Documents, 1941-49. 
(United States Senate Doc. No. 123, 81st Cong., 1st Sess.) Washington: 
Government Printing Office, 1950. pp. xiv, 1382. Index. $2.75. 

Revision of the United Nations Charter. United States Senate, Committee 
on Foreign Relations, Subeommittee on Revision of the United Nations 
Charter, Hearings. Washington: Government Printing Office, 1950. 
pp. vi, 808. $1.75. 


Needless to say, these two volumes constitute altogether exceptional 
mines of information for students and teachers of United States foreign 
policy and international organization. 

The first volume contains 313 documents ranging from the Four Free- 
doms, of January 6, 1941, to Point Four documents at the end of 1949. 
The documents are arranged by eight main topics and many sub-topiecs. 
This involved an enormous amount of work in which both Department of 
State personnel and the research staff of the Senate Foreign Relations Com- 
mittee participated. In the parts dealing with the United Nations and 
the Inter-American system complete texts of the Charters of the UN and 
the OAS and of the constitutions of specialized agencies are reproduced. 
In other sections more highly political documents appear, including utter- 
ances of the President, Secretary of State, diplomatic representatives, and 
Congressmen. 

The Hearings on Revision of the UN Charter are also very carefully ar- 
ranged so that testimony is grouped according to the various resolutions 
which have been introduced in the Senate for revision of the Charter or 
establishment of more advanced forms of world organization. Testimony 
was given, of course, by many experts and proponents of the various 
measures and much testimony was received in written form. There was 
also, as usual, quite a good deal of discussion or cross-examination of 
witnesses, so to speak. In the course of the hearings most of the central 
problems of international organization and world government came in for 
considerable attention. Again the staff of the Senate Committee con- 
tributed greatly to make this fine collection of material what it is. 

It is to be hoped that more publications of this type will be issued. 
Perhaps the volumes could be kept down slightly in mass or volume in the 
interests both of physical handling and psychological effect. 

Pitman B. Porter 


Le Organizzazioni Internazionali. By Francisco Florio. Milan: A. Gi- 
uffré, 1949. pp. x, 156. Index. L. 550. 


This is an excellent study on international organizations revealing the 
typical virtues of the Italian school of international law: theoretical, sys- 
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tematic, strictly legal treatment, use of the whole literature in all lan- 
guages. These international organizations are defined by the author as a 
type of unions of states with certain characteristics. They have their legal 
source immediately in a particular international legal order, derive from 
the legal order of the community of states, are organized, permanent, have 
a tendency toward universality; have autonomous and permanent organs, 
so that their legal acts are directly imputed to them, not to the member 
states. They do not form a super-state, but they exist independent of 
the states. They form a new category of subjects in international law. 
The author, therefore, excludes from his concept of international organi- 
zations non-permanent (e.g., the IRO), regional (e.g., the OAS) organiza- 
tions, as well as international administrative unions. The present-day 
examples of his concept of international organizations are the United Na- 
tions, the International Court of Justice and the specialized agencies of the 
United Nations. The latter he characterizes, with a terminology created 


by Italian writers, ‘‘ International Institutes. He shows what they have 
structurally in common, and, at the same time, their great variety in de- 
tail. They are brought into relation with, but not subordinated to the 
United Nations. The International Court of Justice is for the author 
also an “‘Institute,’’ for it is autonomous and its acts must be imputed to 
a wider, abstract union of states, containing the Members of the United 
Nations and other states (e.g., Switzerland). 

The most original thesis of the author’s analysis of the United Nations 
is his statement that the Security Council can be regarded as an organ of 
the United Nations only when performing acts where the veto does not 
apply. In all questions where the veto applies the Security Council must 
be considered as an organ of the five permanent members plus two rep- 
resentatives of the United Nations. We have, therefore, here a different 
organ, to which the United Nations has constitutionally delegated certain 
far-reaching competence. The same applies to the auxiliary organs of the 
Security Council. The fact that the Security Council is the organ of an 
alliance of Great Powers makes it naturally subject to the political vicissi- 
tudes of all alliances. Whereas the specialized agencies have an interna- 
tional personality only in a particular international legal order, the United 
Nations has an international personality in general international law: it 
concludes treaties with non-member states (e.g., Switzerland) ; administers 
trust territories; and, through Article 2, paragraph 6 of the Charter, this 
particular international legal order pretends to identify itself with general 
international law. 

The author also makes voting by majority a necessary prerequisite of an 
international organization in his sense. Under a unanimity rule, he feels, 
one cannot speak of an international organ to which the act is imputed, 


but merely of a ‘‘meeting of agents of the Member States.’’ This notion, 
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frequent among Italian writers, is not tenable. Certainly the Assembly 
of the League of Nations was an organ of the League even when voting 
under the unanimity rule. 

It seems to this writer that the primary distinction runs between an 
international organ which can make directly binding decisions and one 
which can make mere recommendations. In the latter case there is no 
diminution of national sovereignty, even if voting is by majority. In the 
first case we must distinguish between decisions pro foro interno—here we 
have real international legislation, but of a hierarchically lower grade— 
and decisions directly binding upon the Member States. In the last case 
the voting can be by unanimity or by majority. Only under the last 
hypothesis does there exist a real diminution of national sovereignty. 

The author states correctly that international law is at this time in a 
stage of transformation. Two opposite tendencies, a centralizing and a 
particularistic one, struggle with each other. Maybe the international 
organizations will bring about a new equilibrium, standing, so to speak, 
halfway between the ‘‘classic’’ international law and ‘‘world government’”’ 
by substituting a system of competence ratione materiae for the tradi- 
tional system of the territorial competence of the sovereign states. 

Joser L. Kunz 


The Most-Favored-Nation Clause. An Analysis with Particular Reference 
to Recent Treaty Practice and Tariffs. By Richard Carlton Snyder. 
New York: King’s Crown Press, 1948. pp. xi, 264. 


This monograph was timely when it appeared two years ago. Notice 
and reminder of it are even more timely today. Post-war reaction to the 
type of commercial policy in the international development of which the 
United States Government has for nearly two decades taken bold and 
energetic leadership is being subjected to increasingly aggressive criticism 
emanating from interests which opposed its adoption and have struggled 
against its continuance. Though describing his work as ‘‘an introductory 
analysis,’’ Professor Snyder has in fact contributed to current intelligence 
an exceedingly thorough treatment of the doctrine and practice of equality 
in international economy during the period between the two world wars. 
That doctrine and the accompanying policy of forthright reduction of 
barriers to trade comprise the twin pillars of the arch on which the states- 
manship of Cordell Hull constructed the international commercial policy 
of the United States, now accepted by a large proportion of the world not 
only through bipartite trade agreements but through the General Agree- 
ment on Tariffs and Trade (Geneva, 1947; extended, Annecy, 1949) and 
the pending Charter of the International Trade Organization (signed at 
Havana, 1948), projected as a specialized agency of the United Nations. 
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The legal basis of equality is the most-favored-nation clause in treaties. 
Examination of hundreds of such treaties is evidenced by the citations to 
the League of Nations Treaty Series (LNTS) which dot the footnotes and 
bespeak the author’s realistic approach to his task. The wealth of detail 
on most phases of his subject indicates the completeness with which he 
has fulfilled it. These characteristics, though making the book hard read- 
ing for one not possessed of vivid interest in preserving a commercial 
policy based on equality, add to its value for the serious student and for 
workers in the Department of State, the Tariff Commission, and other 
governmental agencies concerned with the administration of the Trade 
Agreements Act and the implementation of its policy. 

The author states his intention of preparing a sequel devoted to the 
historical development of the most-favored-nation clause. Already, how- 
ever, he has set forth considerable historical material, while mentioning its 
original appearance in treaties and discussing its nature, scope, interpreta- 
tion, and definition, along with its limitations and the exceptions to its 
operation which parties to treaties have demanded. The chapters on 
evaluation and criticism indicate clearly the close relationship between an 
effective policy of equality and the general world economic situation. A 
useful future for the most-favored-nation clause seems within the range 
of the clearly probable. 

Watuace McCuure 


Constitutions of Nations. By Amos J. Peaslee. Concord, N. H.: Rumford 
Press, 1950. Vol. I: pp. xxiv, 808; Vol. II: pp. x, 824; Vol. III: pp. viii, 
840. Appendix. Index. $22.50. 


As stated on the title page, these three handsome volumes constitute 
‘The first compilation in the English language of the texts of the consti- 
tutions of the various nations of the world, together with summaries, an- 
notations, bibliographies, and comparative tables.’’ Previous compilations 
are noted by Mr. Peaslee in his foreword. The general plan of the volumes 
was submitted to a group of authorities in constitutional and international 
law for their criticisms and suggestions before publication. Generous ac- 
knowledgment of their help is made by Mr. Peaslee. 

An introduction by Dr. Ivan Kerno, Assistant Secretary General in 
charge of the Legal Department of the United Nations, very properly as- 
sesses the collection as an important contribution to the essential under- 
standing of the different legal systems and the fundamental constitutional 
principles of government by the peoples and representatives of the govern- 
ments who are associated together under the Charter of the United Nations. 
Dr. Kerno discloses that the necessity for such a compilation was so evident 
that a project to be undertaken by the United Nations itself was in fact 
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discussed. By his private initiative Mr. Peaslee has met this international 
need. 

The texts reprinted are from official sources and the translations used are 
the most reliable available, many obtained through official channels. In 
some instances translations had to be specially provided. Each constitu- 
tion is preceded by a summary showing the international status of the 
government, the source of sovereign power and rights of the people, the 
several departments into which the government is divided, and statistics 
as to area, population, and language. Following each constitution is a 
bibliography of sources used in compiling the texts and annotations. The 
information contained in these summaries is tabulated in eight comparative 
tables at the end of the texts in the third volume. An appendix in Volume 
III gives the texts of draft constitutions not in force at the time of going 
to press, data regarding other states whose status was uncertain, and notes 
on national coats-of-arms. An index completes this monumental work. 

Everyone who has a serious interest in international affairs from the 
point of view of comparative constitutional law should have these volumes 
for ready reference in his library. They are a ‘‘must’’ for statesmen, 
government officials, international representatives and educators who deal 
with this subject. In preparing and publishing them, Mr. Peaslee has 
rendered an invaluable national and international public service. 

GeorcE A. FINcH, 
Editor-in-Chief 


NOTES 


Guerra e Direito Internacional. By A. C. Raja Gabaglia. Sao Paulo: 


Saraiva S. A., 1949. pp. viii, 638. Index. $6.00. Commander Raja 
Gabaglia of the Brazilian Navy, instructor in international law at the 
Brazilian Naval War College at Rio de Janeiro, has written this book in 
the realistic conviction that war exists and that it is, therefore, everybody’s 
duty to disseminate the texts of the laws and rules of war. The book does 
not want to defend this or that doctrine, but rather to hold a balance be- 
tween the classical principles of international law and ideas of reform, 
often not adjusted to realities. An international police force may be a 
grandiose idea, but it has as yet no existence in reality. 

The author investigates in detail the reasons for the actual negation of, 
and hostility toward, the laws of war. In his discussion of the principal 
problems of the laws of war he shows the actual chaotic state of the laws 
of war; revision was already urgent in 1914 and more so after World War 
I. But as nothing was done, many problems arose in World War II 
for which there was no juridical answer at all. Wholesale violations of 
existing laws of war often make impossible the answer as to what is the 
law of war actually in force today. 

The book gives a full survey of municipal legislation on the laws of war 
and on the international law of war. Its most original and most extensive 
part consists in a compilation of all documentary texts, municipal and 
international, with regard to every detailed problem of the laws of war, 
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arranged in alphabetical order. The book contains an abundant bibliog- 
raphy. Of particular value is the fact that the text of the four new Geneva 
Conventions of 1949 for the protection of the victims of war is already 
fully worked in. 

Joser L. Kunz 


The Minimum Standard of International Law Applied to Aliens. By 
Andreas H. Roth. Leiden: A. W. Sijthoff, 1950. pp. 194. Index. FI. 
7.50. Non-conformance to the minimum standard of treatment of aliens 
by states constitutes an international delinquency, says Dr. Roth; and the 
purpose of the book is to examine this standard. Part I is devoted to 
theory, Part II to application. He studies the position of the alien in some 
detail and builds cautiously by slow steps up to the two theories of ‘‘Na- 
tional Treatment’’ (pp. 63-80) and ‘‘Minimum Standard’’ (pp. 8]J—-111). 
He finds the evidence in support of each about equal, but after careful 
analysis arrives at a support of the latter. In Part II he attempts to pin 
down the vague ‘‘international standard’’ in definite rules, of which he 
lists eight. The logical presentation is careful, even pedantic. Little that 
is new is added, but the analysis is helpful. 

CLYDE EAGLETON 


La Communauté Internationale et ses Institutions. By Maxence Bibié. 
Paris: Recueil Sirey, 1949. pp. 248. Appendices. Index. Fr. 480. This 
manuel by a distinguished scholar from the University of Bordeaux has 
successfully attained the author’s modest objective, which, in his own 
words, is ‘‘merely to give an over-all picture of the long and difficult evolu- 
tion leading up to the present results, still so imperfect,’’ accomplished by 
the ‘‘legal international institutions.’’ Hence the book will serve as an 
excellent textbook for beginners, especially among students in France. A 
valuable feature of the volume is the appendix, containing nine basic 
documents in the field of international organization, from the statute of 
the Permanent Court of Arbitration to that of the Council of Europe. 

JOHN B. WHITTON 


Le Statut International de Trieste. By Jacques Leprette. Paris: A. 
Pedone, 1949. pp. viii, 230. This is a comprehensive legal study on the 
Free Territory of Trieste. The elements of the regional Italo- Yugoslav 
controversy (history, population, geographical and economic situation), 
the interest of Central Europe, and the fact that Trieste became a focal 
point in the ‘‘cold war”’ are all carefully studied. The full history of the 
case, from the establishment of the ‘‘Morgan Line’’ in 1945 through the 
elaboration of the texts to the failure to put the Statute into force, are 
given. The author makes a full legal analysis of the provisional and per- 
manent régime of Trieste, of the relations between the Statute and the 
Trieste Constitution, of the international and local organs (Security Coun- 
cil and Governor), of the monetary and customs régime, of the Free Port 
and its organization. 

Having compared the Free Territory with all previous experiments, the 
author comes to the same conclusion as did this reviewer in his study of the 
matter (Western Political Quarterly, Vol. I, No. 2 (June 1948), pp. 
99-112). The Free Territory is an innovation in international law: not 
sovereign, not a state, yet an independent person in international law; 
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not connected with any other national legal order, but directly subordi- 
nated to the Security Council. It is an excellent example of the fact that 
even non-sovereign local communities may have an international person- 
ality. 

But whereas others see in the Free Territory merely another experiment, 
stemming from the ‘‘international frontier,’’ the author sees in this Free 
Territory, in independence without sovereignty, a new stage in evolution, 
a step toward the transformation of the concept of a state. Accordingly 
it matters not that the Free Territory may never come into force. Trieste 
was only the environment in which a new concept was born; it is, therefore, 
plus justement une anticipation, qu’une anomalie. 

Organizacéo dos Estados Americanos. By Isidoro Zanotti. Rio de 
Janeiro: Imprensa Nacional, 1948. pp. 104. This small publication con- 
tains in its first thirty pages some information on the general factors 
underlying Pan Americanism and on the ideas of Bolivar and his suc- 
cessors, as well as on the Pan American Conferences since 1899. Pri- 
marily it gives an exposition of the new organization under the Charter of 
Bogoté and the other treaties and resolutions adopted at the Bogota 
Conference. It treats briefly of the principles, the organs, and the present 
list of inter-American specialized agencies, with particular reference to 
their economic aspect. The author, an enthusiastic adherent of the Pan 
American system, does not attempt to give a scientific investigation; his 
aim is the furthering of a better understanding of Pan America through 
an effort toward popularizing the Organization of American States. 

The Evolution of Our Latin-American Policy. A Documentary Record. 
Edited by James W. Gantenbein. New York: Columbia University Press, 
1950. pp. xxviii, 980. Appendices. Index. $12.50. In this work the 
editor presents in one volume the principal documents concerning our 
policy toward Latin America from Washington’s Farewell Address to the 
Charter of Bogota. The documents, mostly addresses, messages, and state- 
ments by American statesmen are arranged in several groups: relations 
with Latin America, especially birth and development of Pan American- 
ism; the Monroe Doctrine and its development; the problems of Cuba, 
Panama Canal, Mexico, Nicaragua, Haiti, and Santo Domingo. The ap- 
pendix gives under the same groupings the texts of relevant treaties and 
of the most important resolutions of Pan American Conferences from 1889 
to 1948. This is an objective collection of documents; the author has ‘‘no 
theory or principle to prove or explain and has no purpose of presenting 
either propaganda or criticism with respect to any period.’’ As the work 
brings hundreds of documents, taken from many sources, conveniently 
within the covers of one volume, it constitutes an excellent tool for teach- 
ing; it is also valuable for the general reader, for the historian, and for 
the international lawyer, particularly for the specialist in inter-American 
relations. 

Compte Rendu de la XX XVIII® Conférence de l’Union Interparlemen- 
taire. Geneva: Bureau Interparlementaire, 1949. pp. xii, 848. Annexes. 
Index. The volume under review, well printed and presented, gives the re- 
port of the Thirty-eighth Interparliamentary Conference, held at Stockholm 
from September 7 to September 12, 1949. Representatives or observers 
from twenty-nine states and from the United Nations and the International 
Labor Organization were present. The documents are printed in English 
and French. 
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The Report of the Swiss Secretary General, Leopold Boissier (English 
text pp. 148-250), is an excellent, lucid, comprehensive, and impartial sur- 
vey of the whole world situation during the year preceding the Conference. 
The report, exactly because of its objectivity, makes rather sad reading. 
The world is divided; the hopes born out of joint struggle and victory have 
not been fulfilled; everywhere pessimism and mistrust are to be found; 
the ideological struggle is more intense than ever. Indeed no state of the 
‘*People’s Democracies’’ was present, except Yugoslavia. 

It is, of course, not possible to enter here into the details of the discus- 
sions which centered upon the Report of the Secretary General and on 
three resolutions. Among them those on ‘‘unequal treaties’’ and on the 
‘‘defense and consolidation of peace’’ are particularly interesting to the 
international lawyer. We find here strong statements of national griev- 
ances and discussions on a more general level. A French speaker criticized 
the policy of neutrality, but Undén (Sweden) and Rusea (Switzerland) 
strongly defended it. Some speeches are on strictly legal lines, others 
appeal to emotions. It is often a literary pleasure to read the highly 
polished speeches in an elegant French. But the outcome, the resolutions 
adopted, are very modest. This feeling was voiced by some speakers. 
L’Abbé Pierre (France) refused to vote for the resolution on ‘‘unequal 
treaties’’ carrying a wish that the beneficiaries of such treaties will consent 
to their revision, as being ‘‘once more a Platonic text, evoking a semblance 


of action, but not containing the slightest positive act.’’ Boerlin (Switzer- 
land), standing for the primacy of law, exclaimed: ‘‘There are too many 
congresses, too many beautiful words which legally bind no one, and too 
few solutions in the world; and only real solutions count in the life of 
nations.’’ 


Joser L. Kunz 
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